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FILE  NO.  040661 


ORDINANCE  NO  ^Ol'^H 


[Zoning  Map  amendment  reclassifying  the  height  and  bulk  limits  of  Assessor's  Block  3701.  Lot 


Ordinance  amending  Zoning  Map  Sheet  7H  of  the  City  and  County  of  San  Francisco  to 
reclassify  the  height  and  bulk  limits  of  the  property  at  55  Ninth  Street,  Lot  063  in 
Assessor's  Block  3701,  from  120-X  to  200-S,  adopting  findings  pursuant  to  the 
California  Environmental  Quality  Act,  and  making  findings  of  consistency  with  the 
priority  policies  of  Planning  Code  Section  101 .1  and  the  General  Plan. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  Findings.  The  Board  of  Supervisors  of  the  City  and  County  of  San  Francisco 
hereby  finds  and  determines  that: 

(a)  Pursuant  to  Planning  Code  Section  302,  this  Board  of  Supen/isors  finds  that  this 
ordinance  will  serve  the  public  necessity,  convenience  and  welfare  for  the  reasons  set  forth  in 
Planning  Commission  Resolutions  No.  16757  and  16758  recommending  approval  of  this 
Zoning  Map  Amendment,  and  incorporates  such  reasons  by  this  reference  thereto  Copies  of 
of  said  Resolutions  are  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No.   040661  . 

(b)  Pursuant  to  Planning  Code  Section  101.1,  this  Board  of  Supen/isors  finds  that  this 
ordinance  is  consistent  with  the  Priority  Policies  of  Section  101 .1(b)  of  the  Planning  Code  and. 
when  effective,  with  the  General  Plan  as  proposed  to  be  amended,  and  hereby  adopts  the 
findings  of  the  Planning  Commission,  as  set  forth  in  Planning  Commission  Resolutions  No. 
16757  and  16758,  and  incorporates  said  findings  by  this  reference  thereto.  Copies  of  said 
Resolutions  are  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No.   040661  . 
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(c)  This  Board  of  Supervisors  hereby  incorporates  and  adopts  its  findings  under  the 
California  Environmental  Quality  Act  regarding  the  Final  Environmental  Impact  Report  for  55 

11635 

Ninth  Street  and  contained  in  Ordinance  No.  ,  which  amends  Map  5  of  the  San 

Francisco  Downtown  Area  Plan  of  the  General  Plan  in  connection  with  approvals  for  the 
proposed  State  Compensation  Insurance  Fund  office  building  at  55  Ninth  Street.  A  copy  of 
Ordinance  No.    ^^^^^     js  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No. 

040661 

Section  2.  Amendment  of  Sheet  7H  of  the  Zoning  Map.  In  accordance  with  Planning 
Code  sections  106  and  302,  the  following  change  is  hereby  adopted  as  an  amendment  to 
Zoning  Map  Sheet  7H  of  the  City  and  County  of  San  Francisco,  a  copy  of  which  is  on  file  with 
the  Clerk  of  the  Board  of  Supervisors  in  File  No.      o^oeei  ■ 


Description  of  Height  and  Bulk  Height  and  Bulk 

Property  District  to  be  Superseded  District  Hereby  Approved 

Assessor's  Block  120-X  200-S 
6501 ,  Lot  063 


APPROVED  AS  TO  FORM:  RECOMMENDED: 
DENNIS  J.  HERRERA,  City  Attorney  PLANNING  COMMISSION 


By:    /   ^ij^t^a^iMz^  By:  y^^^^^A^ 

/  Jtfdith  A.  Boyajian  ^  ^  (y        Lawrence  B.  Badiner 

deputy  City  Attorney  Acting  Director  of  Planning 
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height  and  bulk  limits  of  the  property  at  55  Ninth  Street,  Lot  063  in  Assessor's  Block  3701.  from  120-X 
to  200-S,  adopting  findings  pursuant  to  the  California  Environmental  Quality  Act,  and  making  findings 
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FILE  NO. 


040744 


ORDINANCE  NO. 


[Interdepartmental  jurisdictional  transfer  of  surplus  property.) 

Ordinance  transferring  jurisdiction  from  the  Public  Utilities  Commission  to  the  Real 
Estate  Division  of  the  Administrative  Services  Department  over  certain  portions  of 
former  municipal  railway  right-of-way  property  located  in  San  Mateo  County  for  the 
purpose  of  disposing  of  such  property  at  fair  market  value  and  transferring  the  net 
proceeds  to  the  City's  General  Fund. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

Section  1.  Findings.  The  Board  of  Supervisors  of  the  City  and  County  of  San  Francisco 
(the  "Board")  hereby  finds  and  declares  as  follows: 

A.  The  City  and  County  of  San  Francisco  acquired  certain  real  property  in 
San  Mateo  County  for  the  operation  of  a  street  railway  line  running  between  the  City  and 
San  Mateo  County  (the  "Former  Muni  right-of-way  Property"). 

B.  Under  Resolution  No.  9867,  in  1950.  after  use  of  that  street  railway  line  had 
been  discontinued,  the  Board  of  Supervisors  authorized  the  transfer  of  administrative 
jurisdiction  over  the  Former  Muni  right-of-way  Property  from  the  City  s  Municipal  Railway 
Department  to  the  Water  Department  of  the  City's  Public  Utilities  Commission  ( "PUC"). 

C.  Notwithstanding  such  jurisdictional  transfer,  most  of  the  Former  Muni  right-of- 
way  Property,  including  all  of  the  real  property  described  as  the  "Transfer  Property'  in  File 

No.      040744  with  the  Clerk  of  the  Board,  has  never  been  operated  by  the  PUC  as  a 

utility,  or  included  as  part  of  the  PUC's  water  supply,  storage  or  distribution  system,  or 
otherwise  used,  operated  or  treated  as  part  of  the  PUCs  enterprise.  In  fact,  in  recent  years 
/// 


Mayor 


AUG  2  5  Z004 


Page  i 
5/2&/20O1 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


1 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


the  PUC  has  sold  or  planned  to  sell  most  of  the  Fornner  Muni  right-of-way  Property  to  third 
parties,  and  the  Transfer  Property  is  entirely  surplus  to  the  PUC's  operational  needs. 

D.      The  bond  covenants  applicable  to  the  PUC  revenue  bonds  do  not  prohibit  a  sale 
or  other  disposition  of  the  Transfer  Property  because  such  property  is  not  considered  part  of 
the  enterprise  subject  to  the  bond  covenants. 

Section  2.  Transfer  of  Jurisdiction.  Notwithstanding  Article  II  of  Chapter  23  of  the 
San  Francisco  Administrative  Code  and  subject  to  the  approval  of  such  transfer  by  the  PUC, 
the  jurisdiction  over  the  Transfer  Property  is  hereby  transferred  from  the  PUC  to  the  Real 
Estate  Division  of  the  Administrative  Services  Department  for  disposition  at  fair  market  value 
in  a  manner  consistent  with  Chapter  23  of  the  Administrative  Code,  subject  to  the  prior 
approval  of  the  Board  of  Supervisors  by  Resolution  of  any  such  disposition.  The  net  proceeds 
of  any  such  disposition  shall  be  deposited  in  the  City's  General  Fund. 

Section  3.  Implementation.  The  General  Manger  of  the  PUC  and  the  Director  of 
Administrative  Services  are  hereby  authorized  to  execute  such  deeds,  certificates  or  other 
documents  as  may  be  necessary  to  confirm  this  transfer  of  jurisdiction,  including,  without 
limitation  to  and  for  the  benefit  of  subsequent  purchasers  of  all  or  any  portion  of  the  Transfer 
Property. 

APPROVED  AS  TO  FORM: 
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Amendment  of   the  Whole   in  Board 
^.//v/^r'o  Bearing  JJew  Title   -  7/20/04 

FILE  NO.    0^0  ORDINANCE  NO.  ^^3^^^ 

[Amending  the  Powers  and  Duties  of  the  Telecommunications  Commission.] 

Ordinance  amending  tlie  San  Francisco  Administrative  Code  by  amending  Sections 
11.8^,  11.85,  and  1 1 .86,  and  ropoaling  Sootions  1 1 .87,  1 1 .88,  and  1 1 .89.  to  disGOlvo  rg: 
define  the  duties,  responsibilities  and  authority  the  Telecommunications  Commission. 

Note:  Additions  are  sin^le-unclcrlim'  ilalics  littles  Sfw  R(jrnan\ 

deletions  are  .■,iriki'(hroui;h  tiulUs  Times  New  Roman. 
Board  amendment  additions  are  double  underlined. 
Board  amendment  deletions  are  ctrikothrough  normal. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  The  San  Francisco  Administrative  Code  is  hereby  amended  by  amending 
Sections  1 1 .84.  1 1 .85.  and  1 1 .86  1 1 .87.  1 1 .88  and  1 1 .89.  to  read  as  follows: 
Sec.  11.84.  FINDINGS  AND  PURPOSE. 

(a)      Technological  innovations  are  making  a  variety  of  new  audio,  video  and 
data  transfer  telecommunications  technologies  available.  Many  existing  and  new 
telecommunications  systems  require  the  placement  of  facilities  under,  on,  and  over  the  City 
streets  and  on  both  private  and  public  structures  to  provide  telecommunications  services  to 
subscribers  and  users.  Substantial  public  concern  has  been  raised  as  to  the  appropriateness 
of  the  City's  approval  process  for  these  requests.  The  increased  number  of 
telecommunications  suppliers  seeking  to  locate  these  facilities  in  the  streets  increases 
burdens  on  the  physical  infrastructure  of  the  streets,  as  well  as  increasing  the  administrative 
work  load  of  various  City  agencies  in  evaluating  the  impact  of  these  facilities.  In  order  to 
manage  these  increased  burdens,  the  City  must  expand  its  planning  for  the  use  of  the  streets, 
foster  public-private  cooperation,  ensure  that  the  public  receives  fair  compensation  for 
ongoing  and  comprehensive  use  of  public  property  by  private  entities,  and  ensure  that  the 
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City's  regulations  regarding  the  use  of  the  streets  are  adequate  to  protect  the  health,  safety 
and  welfare  of  City  residents  and  that  administrative  costs  are  covered. 

(b)  Within  the  limits  of  preemptive  federal  and/or  State  law,  the  City  should 
do  everything  possible  to  promote  open  and  fair  competition  among  telecommunications 
providers  within  the  City;  to  ensure  that  new  telecommunications  services  are  made  available 
to  San  Francisco  residents  and  businesses  on  a  fair  and  nondiscriminatory  basis;  to  ensure 
that  the  principle  of  universal  access  to  telecommunications  services  is  upheld  within  the  City; 
to  ensure  that  public,  educational  and  municipal  access  to  video  programming  channels  is 
preserved;  to  promote  the  safe  and  efficient  use  of  the  streets  by  telecommunications 
providers;  to  ensure  that  new  telecommunications  technologies  do  not  interfere  with  the  City's 
emergency  communications  systems;  to  ensure  that  the  public  receives  fair  compensation  for 
the  use  of  the  public  rights-of-way  and  the  costs  of  approving  and,  if  necessary,  monitoring, 
the  various  devices  sought  to  be  installed  by  telecommunications  providers;  and  to  ensure 
that  the  City  itself  has  access  to  telecommunications  services  which  improve  public  safety, 
public  access  to  government  and  the  efficient  delivery  of  public  information  and  services. 

(c)  In  light  of  the  developments  and  circumstances  described  above,  the 
Board  finds  it  necessary  and  appropriate  to  promote  the  public  health,  safety  and  general 
welfare  by  creating  a  Department  of  Telecommunications  and  Information  Services  and  to 
create  a  Telecommunications  Commission. 


SEC.  11.85.  DEFINITIONS. 

For  purpose  only  of  this  Article  IX,  the  following  words  shall  have  the  meanings 

given  herein: 

(a)     "Article"  means  Article  IX  of  Chapter  1 1  of  the  San  Francisco 
Administrative  Code. 
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(3)  Negotiating  and  recommending  to  the  Board  cable  television  francliises; 

(4)  Resulatins  rates  for  cable  television  service,  consistejit  with  Applicable  Law  and 
subject  to  approval  of  the  Mayor  and  the  Board  of  Supervisors; 

(5)  Ensurins  sood  customer  service  by  each  Cable  Service  Operator; 

(6)  Overseeing  the  use  and  operation  of  the  cable  television  public,  educational  and 
sovenimental  access  channels; 

( 7)  Reviewing  every  36  months  and  revising  as  necessary  the  Telecommunications 
Plan  adopted  by  the  Board  in  January  2002.  The  Telecommunications  Plan  should  propose  City 
policies  and  procedures  to  guide  the  establishment  of  technologies  within  the  City,  facilitate  the 
deployment  of  new  technologies  within  the  City,  maximize  the  availability  of  telecommunications 
serx'ices  to  City  residents,  businesses  and  departments,  preserve  City  property  and  resources,  and 
protect  the  health,  safety,  and  welfare  of  City  residents.  Before  proposing  any  revision  to  the 
Telecomynunications  Plan,  the  Department  shall  consult  with  the  public,  including  residents  and 
independent  experts.  Any  revision  shall  be  submitted  to  the  Mayor  and  the  Board  for  adoption;  and. 

(&)      Providing  staff  support  to  the  Telecommunications  Commission:  and 
(£4)    All  additional  functions  assigned  by  the  Mayor  pursuant  to  Section  4.132 
of  the  Charter. 

Section  2.  Tho  San  Francisco  Administrative  Code  is  horoby  amondod  by  ropoaling 
Sections  1 1 .87,  1 1 .88,  and  1 1 .89,  in  thoir  ontiroty. 

SEC.  11.87.  ESTABLISHMENT  OF  COMMISSION. 

  (a)     Establishment  of  Commission.  A  Telecommunications  Commission  for 

the  City  and  County  of  San  Francisco  is  hereby  created  consisting  of  five  voting  members. 
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(b)  Appointment  of  Commissioners.  Commission  members  shall  be 

appointed  by  the  Mayor,  subject  to  approval  or  rejection  by  Resolution  of  the  Board.  Members 
may  be  removed  bv  the  Mayor.  No  person  shall  be  eligible  to  serve  as  a  member  who  is  a 
telecommunjcations  provider  or  is  employed  by  a  telecommunications  provider  wrthin  the  Citv 
that  may  have  business  before  the  Commission. 

(c)  Composition  of  Commission.  Appointments.  Qualifications  and 
composition  of  the  Commission  shall  be  consistent  with  the  requirements  of  Section  4. 101  of  | 
the  Charter.  At  least  one  member  of  the  Commission  shall  be  drawn  from  among  people  with 
expertise  in  fields  related  to  the  Commission's  work,  including,  but  not  limited  to 
telecommunications  management  and  telecommunications  engineering.  At  least  one  member 
of  the  Commission  shall  represent  the  public,  educational  and  government  access  t9 
telecommunications  and  information  services  technologies.  At  least  two  members  shall  j 
represent  the  interests  of  consumers  and  the  general  public. 

(d)  Terms  of  Office.  The  Mayor  shall  designate  one  member  who  is  first 
appointed  to  sen/e  a  term  of  one  year,  two  of  the  members  who  are  first  appointed  to  serve  for 
terms  of  two  years  and  two  of  the  members  who  are  first  appointed  to  serve  for  terms  of  three 
years.  Thereafter,  members  shall  serve  for  terms  of  three  years.  At  its  first  meeting,  and 
annually  thereafter,  the  Commission  shall  elect  a  chair  from  among  its  members  for  a  term  of 
one  year. 

(e)  Resignation  bv  Operation  of  Law/Removal  of  Commissioners.  Any 
member  whom  the  Commission  certifies  to  have  missed  three  regularly  scheduled  meetings 
of  the  Commission  in  any  12-month  period  without  prior  authorization  of  the  Commission  shall 
be  deemed  to  have  resigned  from  the  Commission  effective  on  the  date  of  the  written 
certification  from  the  Commission. 
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(f)      Compensation,  Members  shall  receive  $25  for  each  meeting  of  the 
Commission  actually  attended:  provided,  however,  that  no  member  shall  be  paid  for  attending 
more  than  three  Commission  meetings  in  any  one  calendar  month. 


SEC.  1 1 .88.  COMMISSION  POWERS  AND  DUTIES. 

The  Commission's  powers  and  duties  shall  include: 
(a)      Advising  the  Director  of  the  Department  of  Telecommunications  and 
Information  Seryices  in  all  matters  related  to  the  discharge  of  his  or  her  duties:  including,  but 
not  limited  to.  advice  regarding  the  regulation  of  rates  for  the  basic  cable  television  service 
tier,  customer  sen/ice  bv  cable  television  operators,  and  the  use  and  operation  of  the  cable 
television  public,  educational  or  governmental  access  channels. 

 fhj  Monitoring  and  advising  the  Mayor,  the  Board  of  Supcnnsors  and  other  City 

departments  about  advances  in  the  field  of  telecommunications  and  the  impact  of  such  advances  on  the 

 f€9  Establishing  policies  regarding  the  use  and  occupation  of  the  public  rights  of 

way  for  installation  of  telecommunications  facilities; 

 Within  the  limits  of  preemptive  federal  and/or  State  law,  and  consistent  with 

Section  ^.10^  of  the  Charter,  adopting  rules  and  procedures  governing: 

 Regulation  of  rates  for  the  basic  cable  television  service  tier, 

 Customer  service  by  cable  television  operators, 

 The  use  and  operation  of  the  cable  television  public,  educational  or 

governmental  access  channels,  and 

 (4j  Any  additional  rules  and  regulations  necessary  for  the  conduct  of  its  business; 
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 (rej  Issuing  orders  to  adjust,  scale  or  compromise  any  controversy  boiwet'H  any 

cable  operator,  as  defined  in  '17  U.S.C.  Section  522  or  any  successor  statute,  and  any  subscribt'P 
regarding  the  subscriber's  bill,  signal,  services,  or  any  other  matter  within  the  dry's  jurisdietiim! 

 (f)  In  addition  to  the  functions  prescribed  in  (a)  through  (o)  above,  the  Commiaei&n  ' 

shall  evaluate  City  policies  and  procedures  affecting  the  provision  of  telecommuniiations  sers'ices  and 
the  installation  of  telecommunications  facilities  within  the  City  and  develop  a  City  TelecommunivtUions 
Plan.  The  Telecommunications  Plan  should  propose  City  policies  and  procedures  to  guide  the 
installation  of  telecommunications  facUities  in  the  City.  These  policies  should  facilitate  the  deployment 
of  new  technologies  within  the  City,  maximize  the  availability  of  telecommunications  ser\'ices  to  City 
residents,  businesses  and  departments,  present'  City  property  and  resources,  and  protect  the  health; 
safety  and  welfare  of  City  residents.  The  Telecommunications  Plan  should  be  developed  with  mttximnfn 
public  participation  including  residents,  independent  experts,  Telecommunications  Providers  and  City 
departments.  The  Plan  shall  be  submitted  to  the  Mayor  and  the  Board  for  adoption  as  the  City's 
Telecommunications  Plan.  It  shall  be  updated,  after  public  participation  and  hearings,  and  if 
necessary,  amended,  every  21  months. 

(b)      In  addition  to  the  functions  prescribed  in  (a)  above,  the  Commission  sh^l| 
evaluate  City  policies  and  procedures  affecting  the  provision  of  telecommunications  services 
and  the  installation  of  telecommunications  facilities  within  the  Citv  and  develop  a  City 
Telecommunications  Plan.  The  Telecommunications  Plan  should  propose  City  policies  ^n;j 
procedures  to  auide  the  installation  of  telecommunications  facilities  in  the  City.  These  policies 
should  facilitate  the  deplovment  of  new  technologies  within  the  Citv.  maximize  the  availability 
of  telecommunications  services  to  City  residents,  businesses  and  departments,  preserve  City 
propertv  and  resources,  and  protect  the  health,  safetv  and  welfare  of  Citv  residents.  The 
Telecommunications  Plan  should  be  developed  with  maximum  public  participation  including 
residents,  independent  experts.  Telecommunications  Providers  and  Citv  departments.  The 
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Plan  shall  be  submitted  to  the  Mayor  and  the  Board  for  adoption  as  the  City's 
Telecommunications  Plan.  It  shall  be  updated,  after  public  participation  and  hearings,  and  if 
necessary,  amended,  every  24  months. 

SEC.  11.89.  COMMISSION  MEETINGS. 

The  Commission  shall  meet  from  time  to  time,  at  the  request  of  Director  of  the 
Department,  except  that  for  purposes  of  review  and  adoption  of  the  Telecommunication  Plan 
described  in  (b).  above,  the  Commission  shall  meet  no  sooner  than  six  months  before  the 
Plan  is  to  be  adopted,  and  shall  meet  as  necessary  thereafter,  for  purposes  of  updatino  and 
amending  the  plan,  until  the  plan  is  adopted. 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 

By:  ^6u^/ 


CHERYLr'ADAMS 
Deputy  City  Attorney 
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FILE  NO.  040754 


ORDINANCE  NO  ^/j^  'C4 


[Office  of  the  City  Administrator.] 

Ordinance  amending  the  San  Francisco  Administrative  Code  by  adding  Section  2A.25 
and  amending  Section  2A.30  to  establish  the  Office  of  the  City  Administrator  as  a  City 
department. 

Note:  Additions  are  sim^le-underlinf'  iialics  Times  .Wu  Roman; 

deletions  are  stnkethrou^h  imlif^  Times  \o\v  Rcffum. 
Board  amendnnent  additions  are  double  underlined. 
Board  amendment  deletions  are  ctrikothrough  normal. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  The  San  Francisco  Administrative  Code  is  hereby  amended  by  adding 
Section  2A.25  and  amending  Section  2A.30,  to  read  as  follows: 

ARTICLE  I:  MAYOR;  CITY  ADMINISTRATOR:  CONTROLLER 
SEC.  2A.25.  OFFICE  OF  THE  CITY  ADMINISTRATOR. 

The  Office  of  the  City  Administrator  shall  he  a  department  of  the  Ciiw  The  City  Administrator 
shall  he  appointed  and  may  he  removed  as  provided  in  the  Charter.  The  department  shall  include  such 
officers  and  employees  as  are  authorized  pursuant  to  the  budgetary  and  fiscal  provisions  of  the 
Charter. 

ARTICLE  II:  DEPARTMENTS 
SEC.  2A.30.  DEPARTMENT  HEADS. 

Each  elective  officer  in  charge  of  an  administrative  office,  the  chief  executive  under  a 
board  or  commission,  the  Controller,  the  City  Administrator,  and  each  department  head 
appointed  by  the  Mayor  shall  have  the  powers  and  duties  of  a  department  head,  except  as 
otherwise  specifically  provided  in  the  Charter. 
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Each  department  head  shall  be  immediately  responsible  for  the  administration  of  his  or 
her  department,  and  shall  file  an  annual  report  and  make  such  other  reports,  estimates  and 
recommendations  at  the  time  and  in  the  manner  required  by  law,  or  as  required  by  the  Mayor, 
board  or  commission. 

The  department  head  shall  act  as  the  "appointing  officer"  under  the  civil  service 
provisions  of  the  Charter  for  the  appointing,  disciplining  and  removal  of  such  officers, 
assistants  and  employees  as  may  be  authorized.  On  the  written  direction  of  the  department 
head  concerned,  the  head  of  any  utility,  institution,  bureau  or  other  subdivision  of  such 
department  may  be  designated  as  the  "appointing  officer"  for  such  utility,  institution,  bureau  or 
other  subdivision.  Non-civil  service  appointments  and  any  temporary  appointments  in  any 
department  or  subdivision  thereof,  and  all  removals  therefrom  shall  be  made  by  the 
department  head,  bureau  head  or  other  subdivision  head  designated  as  the  appointing  officer. 

The  department  head  shall  issue  or  authorize  all  requisitions  for  the  purchase  of 
materials,  supplies  and  equipment  required  by  such  department,  provided  that,  on  the  written 
direction  of  the  department  head  concerned,  the  head  of  any  utility,  institution,  bureau  or  other 
subdivision  of  a  department  may  likewise  be  vested  with  such  power.  Each  department  head 
or  the  head  of  a  utility,  institution,  bureau  or  other  subdivision  of  each  department  shall  be 
responsible  for  the  proper  checking  of  all  materials,  supplies  and  equipment  ordered  for  its 
purposes,  and  for  the  approval  or  disapproval  of  bills  for  claims  rendered  for  such  materials, 
supplies  or  equipment. 

The  head  of  any  department,  through  the  Mayor  if  part  of  the  Executive  Branch  under 
the  Charter,  shall  recommend  to  the  Board  of  Supervisors  such  ordinances  as  may  be 
required  to  carry  out  the  powers  vested  and  the  duties  imposed,  and  to  establish  or  readjust 
fees  or  charges  for  permits  issued  to  or  work  performed  for  persons,  firms  or  corporations 
when  these  are  subject  to  the  department's  jurisdiction. 
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Each  department  head,  through  the  Mayor  if  part  of  the  Executive  Branch  under  the 
Charter,  may  suggest  the  creation  of  positions  subject  to  the  provisions  of  the  Charter,  and 
may  reduce  the  forces  under  his  or  her  jurisdiction  to  conform  to  the  needs  of  the  work  for 
v\/hich  he  or  she  is  responsible. 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


Deputy  City  Attorney 


Mayor 
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File  Number:       040754  Date  Passed: 


Ordinance  amending  the  San  Francisco  Administrative  Code  by  adding  Section  2A.25  and  amending 
Section  2A.30  to  establish  the  Office  of  the  City  Administrator  as  a  City  department. 


July  20,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  9  -  Alioto-Pier,  Ammiano,  Dufty,  Gonzalez,  Ma,  Maxwell,  McGoldrick, 
Peskin,  Sandoval 
Noes:  1  -  Daly 
Absent:  1  -  Hall 

July  27,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  10  -  Alioto-Pier,  Anuniano,  Dufty,  Gonzalez,  Hall,  Ma,  Maxu^ell, 
McGoldrick,  Peskin,  Sandoval 
Noes:  1  -  Daly 
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FILE  NO.  040755 


ORDINANCE  NO.  QoS-OC^ 


[Department  of  Convention  Facilities.] 

Ordinance  amending  the  San  Francisco  Administrative  Code,  Chapter  2A  to  add  Article 
XVIII,  section  2A.260  to  establish  and  describe  the  responsibilities  of  the  Department  of 
Convention  Facilities. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  The  San  Francisco  Administrative  Code  is  hereby  amended  by  adding 
Sections  2A.260,  to  read  as  follows; 

Sec.  2A.260.  DEPARTMENT  OF  CONVENTION  FACILITIES. 

(a)  Department  uf  Convention  Facilities.  There  shall  he  a  Department  of  Convention 
Facilities.  The  City  Administrator,  witJi  the  concurrence  of  the  Maxor.  shall  appoint  and  max  remove  a 
Director  who  shall  serve  as  department  head  and  appoinlin\i  officer  for  the  Department.  The 
Department  shall  include  such  officers  and  employees  as  are  authorized  pursuant  to  the  hud^etarx  and 
fiscal  provisions  of  the  Charter. 

(b)  Duties  and  Functions.  The  Department  shcdl  be  responsible  for  the  nuuuiiiemcnt  and 
administration  of  City-owned  or  operated  convention  facilities,  and  such  other  duties  and  functions  as 
assigned  pursuant  to  the  Charter  or  by  ordinance. 


Note: 


APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 
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Date  Passed: 


Ordinance  amending  the  San  Francisco  Administrative  Code,  Chapter  2A  to  add  Article  XVIII,  section 
2A.260  to  establish  and  describe  the  responsibilities  of  the  Department  of  Convention  Facilities. 


June  22,  2004  Mayor  —  SUBSTITUTED 
June  29,  2004  Mayor  —  SUBSTITUTED 

July  20,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 
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Noes:  1  -  Daly 


July  27,  2004  Board  of  Supervisors  —  FINALLY  PASSED 


Ayes:  10  -  Alioto-Pier,  Ammiano,  Dufty,  Gonzalez,  Hall,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
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FiLE  NO.  040760 


ORDINANCE  NO.  -Q^ 


[Department  of  the  Medical  Examiner.] 

Ordinance  amending  the  San  Francisco  Administrative  Code,  Chapter  2A  to  add  Article 
XVII,  section  2A.250  to  establish  and  describe  the  responsibilities  of  the  Department  of 
the  Medical  Examiner. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco- 
Section  1 .  The  San  Francisco  Administrative  Code  is  hereby  amended  by  adding 
Sections  2A.250,  to  read  as  follows: 

Sec.  2A.250.  DEPARTMENT  OF  THE  MEDICAL  EXAMINER. 

(a)  Depanment  of  the  Medical  Excuniner.  Tliere  shall  be  a  Dcpdnrni-iir  ,</ jji  <  Medical 
Examiner.  The  City  Administrator,  vAth  the  concurrence  of  the  Ma\(>r,  shall  appoint  and  ma\  remove  a 
Mediccd  Examiner,  who  shall  meet  the  ciualifications  for  Medical  Examiner  as  provided  h v  state  law. 
The  Medical  Examiner  shall  seri'e  as  department  head  and  appointin^i  officer  f>r  the  Ih  partment.  and 
shall  succeed  to  all  of  the  duties  of  the  Coroner.  The  Department  shall  inchuh'  such  ofTu  cr\  and 
employees  as  are  authorized  pursuant  to  the  hud^etan'  and  fiscal  provision\-  of  the  Charter. 

(b)  Duties  and  Functions.  The  Department  shall  he  responsible  for  the  duties  of  the  Medical 
Examiner  as  provided  by  state  law,  and  such  other  dmies  and  func'ions  as  assii:ned  pursuant  to  the 
Charter  or  by  ordinance. 


Note: 
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DENNIS  J.  HERRERA,  City  Attorney 
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June  29,  2004  Mayor  —  SUBSTITUTED 

July  20,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 
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July  27,  2004  Board  of  Supervisors  —  FINALLY  PASSED 
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FILE  NO.  040987 


ORDINANCE  NO. 


[Including  biotechnology  business  to  the  First  Source  Hiring  Program  ] 

Ordinance  amending  Administrative  Code  section  83.4  to  define  and  include 

biotechnology  business  as  a  "commercial  activity"  and  a  "development  project"  for 

purposes  of  the  First  Source  Hiring  Program. 

N  ote :  Ad  d  iti  0  n  s  a  re  singlc-toukrline  italics  Timt-s  Scv.  Roman; 

deletions  are  ^{rikeihrou^h  ihdits  l^mes  Sov^^ttmaH. 
Board  amendment  additions  are  double  uriderlined. 
Board  amendment  deletions  are  strikethrough  normat. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco 

I 

Section  1 .  The  San  Francisco  Administrative  Code  is  hereby  amended  by  amending  ; 
Section  83.4  to  read  as  follows: 

SEC.  83.4  DEFINITIONS 

(a)  "Approved  Plan"  shall  mean  a  First  Source  Hiring  Implementation  and 
Monitoring  Plan  developed  by  a  City  department  and  approved  by  the  FSHA  Once  a 
department's  overall  plan  has  been  approved  by  the  FSHA.  the  department  is  not  required  to 
seek  authorization  from  the  FSHA  for  individual  Contracts,  Property  Contracts  or  Permits 
unless  otherwise  instructed  to  do  so  in  the  Approved  Plan. 

(b)  "Biolechnoloory  business"  shall  mean  conduciing  /ii()icchnoluir\-  research  and  j 
experimental  development,  and  operating  laboratories  for  biotechnology  research  ami  experimental 
development,  using  recombinant  DNA.  cell  fusion,  and  bioprocessing  techniques,  as  well  as  the 
application  thereof  to  the  development  of  dia<inostic  products  and^or  devices  to  improve  human  health, 
animal  health,  and  agriculture. 

(ch)     "City"  shall  mean  the  City  and  County  of  San  Francisco. 
(de)     "Commercial  Activity"  shall  include  retail  sales  and  sen/ices,  restaurant,  hotel, 
office  uses,  biotechnology  business,  and  other  commercial  uses. 
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(eef)     "Contract"  shall  mean  an  agreement  for  public  works  or  improvements  to  be 
performed,  or  for  goods  or  services  to  be  purchased,  or  grants  to  be  provided,  at  the  expense 
of  the  City,  or  to  be  paid  out  of  moneys  deposited  in  the  Treasury  of  the  City,  or  out  of  trust 

moneys  under  the  control  of,  or  collected  by,  the  City  involving  an  expenditure  in  excess  of  j 

I 

$350,000  for  construction  contracts,  and  in  excess  of  $200,000  for  services.  Contract  shall  \ 
also  mean  loans  or  grants  in  excess  of  $200,000  which  are  awarded  by  the  Mayor's  Office  of 
Housing,  the  Mayor's  Office  of  Community  Development,  the  Mayor's  Office  of  Children  Youth 
and  their  Families,  or  by  any  other  City  department. 

The  requirements  of  this  Chapter  shall  apply  to:  (1)  Entry  Level  Positions  for  work 
performed  on  the  Contract  in  the  City;  (2)  Entry  Level  Positions  for  work  performed  on  the 
Contract  in  counties  contiguous  to  the  City;  and  (3)  Entry  Level  Positions  for  work  performed 
on  the  Contract  on  property  owned  by  the  City. 

For  purposes  of  this  Chapter,  "Contract"  shall  include  subcontracts  under  the  Contract 
subject  to  First  Source  Hiring,  unless  otherwise  exempted  under  this  Chapter. 

For  purposes  of  this  Chapter,  "Contract"  shall  not  include  contracts  for  urgent  litigation 
expenses  as  determined  by  the  City  Attorney,  emergency  contracts  under  San  Francisco 
Administrative  Code  §6.30,  or  §21.25,  sole  source  contracts,  tolling  agreements,  cooperative 
purchasing  agreements  with  other  governmental  entities  or  contracts  with  other  governmental 
entities. 

{fe)     "Contractor"  shall  mean  any  person(s),  firm,  partnership,  corporation,  or 
combination  thereof,  who  enters  into  a  Contract  or  Property  Contract  with  a  department  head 
or  officer  empowered  by  law  to  enter  into  contracts  or  property  contracts  on  the  part  of  the 
City. 
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"Developer"  shall  mean  the  property  owner,  agents  of  the  property  owner 
including  but  not  limited  to  management  companies,  person  or  persons,  firm,  partnership, 
corporation,  or  combination  thereof,  having  the  right  under  the  San  Francisco  Planning  Code 
and/or  the  San  Francisco  Building  Code  to  make  an  application  for  approval  of  a  Commercial 
Activity. 

{hg)    "Development  Project"  shall  mean  Commercial  Activity(ies)  that  requires  a 
Permit  that  is  subject  to  the  requirements  of  this  Chapter,  including  applicable  permits  related  to 

biotechnolo^  business. 

(//?)     "Economically  Disadvantaged  Individual"  shall  mean  an  individual  who  is  either: 
(1)  Eligible  for  services  under  the  Job  Training  Partnership  Act,  29  U.S.C.  §1503.  as 
determined  by  the  San  Francisco  Private  Industry  Council;  or  (2)  Designated  ■"economically 
disadvantaged"  by  the  First  Source  Hiring  Administration,  as  an  individual  who  is  at  nsk  of 
relying  upon,  or  returning  to,  public  assistance. 

(Ji)      "Employer"  shall  mean  a  Contractor,  subcontractor.  Developer,  agents  of  the 
Developer,  tenants  or  other  occupants,  or  person(s),  firm,  partnership,  corporation  or 
combination  thereof  engaged  in  the  Commercial  Activity(ies)  in  the  Development  Project,  who 
is  subject  to  the  requirements  of  this  Chapter. 

{kpj     "Entry  Level  Position"  shall  mean  a  non-managerial  position  that  requires  either: 
(1)  No  education  above  a  high  school  diploma  or  certified  equivalency;  or  (2)  Less  than  two 
years  of  training  or  specific  preparation;  and  shall  include  temporary  and  permanent  jobs,  and 
construction  jobs  related  to  the  development  of  a  Commercial  Activity. 

{l_k)  "First  Source  Hiring  Agreement"  shall  mean  the  written  agreement  entered  into 
by  the  Employer  with  the  City  which  details  the  particular  First  Source  Hiring  requirements 
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with  which  an  Employer  must  comply,  as  further  defined  in  Sections  83.9  and  83.1 1  of  this 
Chapter. 

{ml)    "FSHA"  shall  mean  the  First  Source  Hiring  Administration. 

{nm)    "Permit"  shall  mean,  during  Phase  I,  as  defined  in  Section  83.4(n)  below,  either  I 
or  both  of  the  following:  (1 )  Any  building  permit  application  for  a  Commercial  Activity  over  i 
50,000  square  feet  in  floor  area  and  involving  new  construction,  an  addition,  or  alteration 
which  results  in  the  expansion  of  Entry  Level  Positions  for  a  Commercial  Activity;  (2)  Any 
application  which  requires  discretionary  action  by  the  City's  Planning  Commission  relating  to  a 
Commercial  Activity  over  50,000  square  feet  including,  but  not  limited  to,  a  conditional  use, 
project  authorization  under  San  Francisco  Planning  Code  §  309,  and  office  development 
under  San  Francisco  Planning  Code  §  320,  et  seq. 

During  Phase  II,  as  defined  Section  83.4(o)  below,  either  or  both  of  the  following:  (1) 
Any  building  permit  application  for  a  Commercial  Activity  over  25,000  square  feet  in  floor  area 
and  involving  new  construction,  an  addition,  or  alteration  which  results  in  the  expansion  of 
Entry  Level  Positions  for  a  Commercial  Activity;  (2)  Any  application  which  requires 
discretionary  action  by  the  City's  Planning  Commission  relating  to  a  Commercial  Activity  over 
25,000  square  feet  including,  but  not  limited  to  conditional  use,  project  authorization  under 
San  Francisco  Planning  Code  §  309,  and  office  development  under  San  Francisco  Planning 
Code  §  320,  et  seq. 

The  requirements  of  this  Chapter  shall  apply  to  Entry  Level  Positions  for  work  done 
under  a  Permit  authorizing  a  Development  Project  in  the  City. 

(o«)    "Phase  I"  shall  refer  to  the  first  stage  of  implementation  of  this  Article  which  shall  j 
become  operative  30  days  after  the  ordinance  adopting  this  Chapter  becomes  effective,  and 
shall  apply  to  Contracts  for  public  works  or  improvements  to  be  performed,  Property 
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I 

i 

Contracts,  grants  or  loans  issued  by  the  Mayor's  Office  of  Housing,  or  by  the  Mayor's  Office  of 
Community  Development,  and  Permits  issued  for  Commercial  Activity  over  50,000  square 
feet. 

{20)    "Phase  II"  shall  refer  to  the  second  stage  of  implementation  of  this  Chapter 
which  shall  become  operative  24  (twenty  four)  months  after  the  adoption  of  a  resolution  by  the 
FSHA  that  Phase  I  has  been  implemented,  and  shall  apply  to  Contracts  for  services  in  the 
amount  of  $200,000,  Contracts  for  the  procurement  of  goods,  materials  equipment  or  supplies 
as  determined  by  the  Purchaser  under  Section  83.7(d)  of  this  Chapter,  Pernnits  issued  for 
Commercial  Activity  exceeding  25,000  square  feet;  and  grants  and  loans  in  excess  of 
$200,000  issued  by  other  City  departments.  , 

{cjp)    "Property  Contract"  shall  mean  a  written  agreement,  including  leases, 
concessions,  franchises  and  easements,  between  the  City  and  a  private  party  for  the 
exclusive  use  of  real  property,  owned  or  controlled  by  the  City,  for  a  term  exceeding  29  days 
in  any  calendar  year  (whether  by  a  singular  instrument  or  by  cumulative  instruments)  for  the 
operation  or  use  of  such  real  property  for  the  operation  of  a  business  establishment,  that 
creates  available  Entry  Level  Positions.  For  purposes  of  this  Chapter.  "Property  Contract" 
does  not  include  an  agreement  for  the  City  to  use  or  occupy  real  property  owned  by  others,  or 
leases,  easements  or  permits  entered  into  by  the  Public  Utilities  Commission  for  pipeline 
rights  of  way  property  and  watershed  property. 

{rq)  "Publicize"  shall  mean  to  advertise  or  post,  and  shall  include  participation  in  job 
fairs,  or  other  forums  in  which  employment  information  is  available. 

{sf")     "Qualified"  with  reference  to  an  Economically  Disadvantaged  Individual  shall 
mean  an  individual  who  meets  the  minimum  bona  fide  occupational  qualifications  provided  by 
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the  prospective  Employer  to  the  San  Francisco  Workforce  Development  System  in  the  job 
availability  notices  required  by  this  Chapter. 

(m)  "Retention"  shall,  v\/hen  used  in  this  Chapter,  be  construed  to  apply  to  the  Entry 
Level  Position,  not  to  any  particular  individual. 

(lit)     "San  Francisco  Workforce  Development  System"  ("System")  shall  mean  the 
system  established  by  the  City  and  County  of  San  Francisco,  and  managed  by  the  FSHA,  for 
maintaining:  (1)  A  pool  of  qualified  individuals;  and  (2)  The  mechanism  by  which  such 
individuals  are  certified  and  referred  to  prospective  Employers  covered  by  the  First  Source 
Hiring  requirements  under  this  Chapter. 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


By: 
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AMENDMENT    OF    THE  WHOLE 
8/10/04 

NO.      041117  ORDINANCE  NO.  ^^5'^ 


Establishing  a  Disadvantaged  Business  Enterprise  Program.] 

Emergency  ordinance  amending  the  San  Francisco  Administrative  Code  by  adding 

Chapter  14A  to  establish  a  Disadvantaged  Business  Enterprise  Program  and  suspend 

:)hapter  12D.A;  adopting  declaration  of  emergency;  making  applicable  certain 

jmergency  contracting  procedures;  and  providing  for  data  collection  to  ensure 

londiscrimination  in  City  contracting. 

Note:  This  entire  ordinance  is  new. 

Additions  are  sini^le-iuulerlitu'  iialics  Times  New  Roman; 
deletions  are  slrikt'dirom^li  itulici,  'I'luwa  A't-n  Roman. 
Board  amendment  additions  are  double  underlined. 
Board  amendment  deletions  are  strikothrough  normal. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco- 
Section  1.  The  San  Francisco  Administrative  Code  is  hereby  amended  by  adding 
Chapter  14A  to  read  as  follows; 

SEC.  14A.Q1.  AFFIRMING  CITY  POLICY  AGAINST  DISCRIMINATION  IN  PUBLIC 
CONTRACTING:  TEMPORARILY  SUSPENDING  CHAPTER  12D.A. 

The  City,  and  every  commission,  department,  officer  and  employee,  shall  fullv  and 
^ioorouslv  enforce  all  laws  prohibiting  discrimination  and  requiring  equal  opportunity  in  City 
Dontractina.  All  City  contracts  require  contractors  to  comply  with  all  such  applicable  local, 
state  and  federal  laws.  These  include  but  are  not  limited  to  the  Unruh  Civil  Rights  Act  and 
Section  3303(a)(4)  of  the  San  Francisco  Police  Code,  which  prohibit  contractors  from 
discriminating  against  subcontractors  on  any  basis  prohibited  by  law.  The  City  shall  fully 
enforce  its  contractual  rights,  and  shall  consider  discrimination  by  a  prime  contractor  aaain^^ 
subcontractors  on  any  basis  prohibited  bv  law  to  be  a  material  breach  of  contract.  The  City 
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shall  vigorously  pursue  appropriate  remedies  for  any  breach  bv  any  contractor  of  such 
oblioations  under  law  or  contract  to  the  maximum  extent  allowed  by  law. 

Effectiye  immediately  upon  the  passage  of  this  ordinance,  all  provisions  of 
Administrative  Code  Chapter  12D.A  and  any  other  contracting  program  invalidated  by  the 
Superior  Court  order  dated  July  26.  2004.  in  Coral  Construction.  Inc.  v.  City  and  County  of 
San  Francisco  (Sup.  Ct.  No.  421249)  shall  be  and  are  suspended  and  are  of  no  force  and 
effect:  provided,  however,  the  provisions  of  Chapter  12D.A  and  any  other  contracting  program 
invalidated  bv  the  court  order  shall  be  suspended  only  so  long  as.  and  only  to  the  extent  that, 
the  City  is  enjoined  by  the  court  from  enforcing  the  provisions  of  Chapter  12D.A  or  other 
similar  program.  If  the  injunction  is  lifted  or  staved  in  its  entirety.  Chapter  12D.A  and  any  other 
contracting  program  previously  invalidated  bv  the  court  order  shall  automatically  become 
effective  and  enforceable,  and  this  Chapter  14A  shall  be  suspended  for  such  period  of  time 
during  which  Chapter  12D.A  is  operative. 
SEC.  14A.02.  OPERATIVE  DATE:  APPLiCABIUTY. 

This  ordinance  shall  become  effective  and  operative  immediately  upon  passage,  and 
shall  expire  on  the  61st  day  following  passage  unless  reenacted  as  provided  bv  Section  2.107 
of  the  San  Francisco  Charter. 

The  provisions  of  this  ordinance  are  intended  to  substitute,  on  a  temporary  emergency 
basis  only,  a  DBE  program  for  the  MBE  and  WBE  programs  that  the  Superior  Court 
invalidated  in  its  order  of  July  26.  2004  in  Coral  Construction  Inc.  v.  City  and  County  of  San 
Francisco  (Sup.  Ct.  No.  421249).  When  any  provision  of  local  law  refers  to  Chapter  12D.A  of 
the  San  Francisco  Administrative  Code  or  any  other  contracting  program  enioined  by  the 
court's  order  of  July  26.  2004.  it  shall  be  read  as  referring  instead  to  Chapter  14A  as  set  forth 
in  this  emergency  ordinance. 
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This  ordinance  shall  govern  all  contracts  initiated  on  or  after  July  26.  2004  ^nd  agy 
Annendment  to  a  Pre-existing  Contract  as  that  term  is  defined  in  Section  14A.4  and  as  those 

contracts  are  governed  bv  Section  14AJ4(K). 
SEC,  14A.L  SHORT  TITLE. 

This  ordinance  shall  be  entitled  the  "Disadvanuined  Business  Enterprise  Ordinance. " 
SEC.  14A.2.  FINDINGS. 

L  The  Board  finds  that  San  Franciscv's  small  businesses  drive  our  economy  and  form  the 

backbone  of  our  neighborhoods.  Small  businesses  pump  hundreds  of  mdlions  of  dollars  into  San 
Francisco's  economy  each  year.  Through  payroll  taxes  alone,  small  businesses  make  a  sisnit'icant 
contribution  to  the  economic  health  of  our  City  and  the  quality  of  life  of  its  citizens  and  visitors. 

2,  Because  San  Francisco's  small  businesses  experience  higher  costs,  thev  suffer 

disadvantage  in  any  competition  with  his  and/or  out-of-town  businesses.  The  Board  fmds  that  small 
local  businesses  are  at  a  competitive  disadvantage  in  competing  for  work  on  public  contracts,  both  as 
prime  contractors  and  as  subcontractors. 

3,  The  Board  fmds  that  the  public  has  an  interest  in  fostering  a  strong  and  vibrant  network 

of  small  businesses  in  San  Francisco.  In  part,  San  Francisco  can  accomplish  this  goal  by  ensuring  that 
small  local  businesses  can  compete  for  public  contracts  on  a  level  playing  field. 

4,  The  Board  finds  that  the  disadvantages  suffered  by  small  local  businesses  in  competing 

as  prime  contractors  on  public  contracts  can  be  reduced  by  discounting  their  bids  and  ratings  by  ten 
percent.  Granting  a  ten  percent  discount  does  not  unduly  burden  businesses  not  eligible  for  such 
discounts,  and  is  similar  to  the  corrective  adjustments  ^iven  to  small  local  businesses  in  other 
jurisdictions.  The  Board  also  fmds  that  the  disadvantages  suffered  by  small  local  businesses  in 
competing  for  subcontracting  opportunities  on  public  contracts  can  be  reduced  by  requiring  prime 
contractors  to  use  good  faith  efforts  to  use  such  businesses  as  subcontractors.  Requiring  good  faith 
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efforts  to  use  small  local  businesses  does  not  unduly  burden  prime  contractors  or  businesses  not 
eligible  for  such  efforts,  and  is  similar  to  subcontracting  requirements  in  other  jurisdictions. 
SEC.  14A.3.  SCOPE. 

The  disadvantaged  business  Enterprise  ("DBE")  bid/ratings  discount  shall  he  afforded  to 
economically  disadvantaged  local  businesses  certified  under  Section  I4A.5  in  the  award  of  all  City 
contracts  subject  to  exceptions  hereinafter  specifically  enumerated  in  Sections  14A.12  and  14A.19. 
SEC.  14A.4.  DEFINITIONS. 

"Amendment  to  a  Pre-existing  Contract"  shall  mean  a  substantive  change  to  the  terms 
of  any  contract  the  term  of  which  has  not  expired  on  or  before  the  date  that  this  emergency 
ordinance  takes  effect,  but  shall  not  include  amendments  to  decrease  the  scope  of  work  or 
decrease  the  amount  to  be  paid  under  a  contract. 

'Architect/Engineerins  Contracts"  shall  mean  an  agreement  for  architects,  engineers,  and  other 

outside  temporary  professional  design,  consultant  or  construction  management  services  for  a 
public  work  project. 

"Back  contracting"  shall  mean  any  agreement  or  other  arrangement  between  a  prime 
contractor  and  its  subcontractor  that  requires  the  prime  contractor  to  perform  or  to  secure  the 
performance  of  the  subcontract  in  such  a  fashion  and/or  under  such  terms  and  conditions  that  the 
prime  contractor  enjoys  the  financial  benefits  of  the  subcontract.  Such  agreements  or  other 
arrangements  include,  but  are  not  limited  to,  situations  in  which  either  a  prime  contractor  or 
subcontractor  agrees  that  any  term,  condition  or  obligation  imposed  upon  the  subcontractor  by  the 
subcontract  shall  be  performed  by  or  be  the  responsibility  of  the  prime  contractor. 

"Best  efforts"  when  required  of  contract  awarding  authority  shall  mean  reasonable  efforts  to 
include  DBEs  in  City  contracting. 
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"Bid"  shall  mean  and  include  a  quotation,  proposal,  solicitation  or  offer  by  a  bidder  or 
contractor  to  perform  or  provide  labor,  materials,  equipment,  supplies  or  services  to  the  Cir\  and 

County  of  San  Francisco  for  a  price. 

"Bidder"  shall  mean  any  business  that  submits  a  quotation,  hid  or  proposal  lij  p ^  , , iuiujr^ 
materials,  equipment,  supplies  or  services  to  the  Citv  and  County  of  San  Francisco. 

"City"  shall  mean  the  City  and  County  ofScm  Francisco. 

"Commercially  useful  function"  shall  mean  that  the  business  is  directly  responsible  for 
providing  the  materials,  equipment,  supplies  or  services  to  the  City  as  required  by  the  solicitation  or 
request  for  quotes,  bids  or  proposals.  Businesses  that  engage  in  the  business  of  providing  brokeraf^e^ 
referral  or  temporary  employment  services  shall  not  he  deemed  to  perform  a  "commercially  useful 
function"  unless  the  brokerage,  referral  or  temporary  employment  services  are  those  required  and 
sought  by  the  City.  When  the  City  requires  cmd  seeks  specialty  products  made  to  order  for  the  Ciiv  or 
otherwise  seeks  products  which,  by  industry  practice,  are  not  regularly  stocked  in  warefwuse  inventory 
but  instead  are  purchased  directly  from  the  manufacturer,  the  value  of  the  "commercially  useful 
function"  provided  by  a  supplier  or  distributor  shall  he  valued  at  no  more  than  five  percent  of  the  cost 
of  the  product.  When  the  City  requires  and  seeks  products  which  are,  by  industry  practice,  stocked  in 
warehouse  inventory  and  are  in  fact,  regularly  stocked  by  the  listed  supplier  or  distributor,  the  value  of 
the  "commercially  useful  function"  provided  by  the  supplier  or  distributor  shall  not  exceed  sixty  percent 
of  the  cost  of  the  product.  If  the  listed  supplier  or  distributor  does  not  regularly  stock  the  required 
product,  the  value  of  the  "commercially  useful  function"  provided  by  the  supplier  or  distributor  shall  he 
valued  at  no  more  than  five  percent  of  the  cost  of  the  product. 

"Commission"  sliall  mean  the  Human  Rights  Co?nmission  of  the  City  and  County  of  San 
Francisco. 

"Commodity"  shall  mean  products,  including  materials,  equipment  and  supplies,  purchased  bv 

the  City. 
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"Concession"  shall  mean  any  privilege  conferred  by  the  City  on  a  person  to  encase  in  business 
on  property'  owned  or  leased  by  the  City. 

"Contract"  shall  mean  and  include  any  agreement  between  the  City  and  a  person  to  provide  or 
procure  labor,  materials,  equipment,  supplies  or  services  to,  for  or  on  behalf  of  the  City  for  a  price.  A 
"contract"  shall  include  an  agreement  between  the  City  and  a  person  or  nonprofit  entity  to  perform 
construction-related  services  or  fund  the  performance  of  such  services.  A  "contract"  does  not  include: 
( I )  awards  made  by  the  City  with  federal/State  Rrant  or  City  funds  to  a  nonprofit  entity  where  the  City 
offers  assistance,  guidance,  or  supervision  on  a  project  or  program  and  the  recipient  of  the  srant 
award  uses  the  srant  monies  to  provide  services  to  the  community;  (2)  sales  transactions  where  the 
City  sells  its  personal  or  real  property;  (3)  a  loan  transaction  where  the  City  is  acting  as  a  debtor  or  a 
creditor;  (4)  lease,  franchise,  or  concession  agreements;  (5)  agreements  to  use  City  real  property;  (6) 
gifts  of  materials,  equipment,  supplies  or  services  to  the  City;  or  (7)  agreements  with  a  public  agency 
except  as  provided  in  Section  14A.8(E). 

"Contract  awarding  authority"  shall  mean  the  City  officer,  department,  commission,  employee 
or  board  authorized  to  enter  into  contracts  on  behalf  of  the  City.  In  the  case  of  an  agreement  with  a 
person  or  nonprofit  entity  to  perform  or  fund  the  performance  of  construction-related  services,  the  term 
"contract  awarding  authority"  shall  mean  the  person  or  nonprofit  entity  receiving  funds  from  the  City 
to  perform  or  fund  the  performance  of  such  services. 

"Contractor"  shall  mean  any  person(s),  firm,  partnership,  corporation,  or  combination  thereof, 
who  submits  a  bid  or  proposal  to  perform.,  performs  any  part  of  agrees  with  a  person  to  provide 
sendees  relating  to  and/or  enters  into  a  contract  with  department  heads  and  officers  or  contract 
awarding  authorities  empowered  by  law  to  enter  into  contracts  on  the  part  of  the  City  for  public  works 
or  improvements  to  be  performed,  or  for  goods  or  sendees  or  supplies  to  be  purchased  at  the  expense 
of  the  City  or  to  be  paid  out  of  fnonies  deposited  in  the  treasury  or  out  of  trust  monies  under  the  control 
of  or  collected  by  the  City. 
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"Control"  of  a  business  shall  refer  to  the  possession  of  the  le^jal  authority  and  power  to 
manage  business  assets,  good  will  and  daily  operations  of  the  business,  and  the  active  and  continuous 
exercise  of  such  authority  and  power  in  determining  the  policies  and  directing  the  operations  of  the 

business. 

"Director"  shall  mean  the  Director  of  the  Human  Rights  Commission  of  San  Francisco. 

"Disadvantaged  Business  Enterprise"  ("DBE")  shall  mean  a  business  that  meets  all  the 
requirements  for,  and  is  certified  as.  a  DEE  under  Section  14A.5(B)  and  any  duly  adopted  rules  and 
regulations. 

"Discount"  shall  mean  an  upward  or  downward  price  adjustment,  according  to  the  context, 
that  is  made  pursuant  to  Section  14A.8. 

"Franchise"  shall  mean  and  include  the  right  or  privilege  conferred  bv  ^rant  from  the  Cit\.  or 
any  contracting  agency  thereof,  and  vested  in  and  authorizing  a  person  to  conduct  such  business  or 
engage  in  such  activity  as  is  specified  in  the  grant.  A  "franchise"  shall  not  include  an  agreement  to 
perform  construction-related  services. 

"General  services  contract"  shall  mean  an  agreement  for  those  services  that  are  not 
professional  services.  Examples  of  "General  Services"  include:  janitorial,  securit\  guard,  pest  control, 
parking  lot  management  and  landscaping  services. 

"Good-faith  efforts"  when  required  of  a  contract  awarding  auilioritx  or  department  shall  mean 
the  actions  undertaken  by  a  department  to  obtain  DBE  participation  in  a  contract  as  prime  contractors, 
and  shall  include  the  following  efforts:  (1)  encouraging  DBFs  to  attend  prebid  meetings  scheduled  by  a 
department  or  the  Commission  to  inform  potential  contractors  of  contracting  opportunities:  <2} 
advertising  in  general  circidation  media,  trade  association  publications  and  local  business  focused 
media  and  posting  the  contacting  opportunity  on  the  Office  of  Contract  Administration's  website 
pursuant  to  Section  14A.9(3);  (3)  notifying  DBFs  that  are  available  to  peijorm  the  work  contemplated 
in  a  contract  and  soliciting  their  interest  in  the  contract:  (4)  dividing  the  contract  work  into 
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economically  feasible  units  to  facilitate  DBE  yarticwation  in  the  contract:  (5)  pursuins  solicitations  of 
interest  by  contacting  DBEs  to  determine  whether  these  businesses  are  interested  in  participatins  on 
the  contract:  (6)  providing  DBEs  with  adequate  information  about  the  plan,  specifications  and 
requirements  of  the  contract:  (7)  where  applicable,  nesotiatins  with  DBEs  in  eood  faith  and 
demonstrating  that  DBEs  were  not  rejected  as  unqualified  without  sound  reasons  based  on  a  thorough 
investigation  of  their  capabilities:  and  (8)  using  the  services  of  available  community  and  contractors' 
groups  that  provide  assistance  in  the  recruitment  of  DBEs  for  public  sector  contracts. 

"Good-faith  efforts"  when  required  of  a  prime  City  contractor  shall  mean  the  steps  undertaken 
to  comply  with  the  goals  and  requirements  imposed  by  the  City  for  participation  by  DBEs  as 
subcontractors,  and  shall  include  the  following: 

( 1 )  Attending;  any  presolicitation  or  prebid  meetings  scheduled  by  the  City  to  inform  all 
bidders  of  DBE  program  requirements  for  the  project  for  which  the  contract  will  be  awarded: 

(2)  Identifying  and  selecting  specific  items  of  the  project  for  which  the  contract  will  be 
awarded  to  be  performed  by  DBEs  to  provide  an  opportuniP/  for  participation  by  those  enterprises: 

(3)  Advertising  for  DBEs  that  are  interested  in  participating  in  the  project,  not  less  than  10 
calendar  days  before  the  date  the  bids  can  first  be  submitted,  in  one  or  more  daily  or  weekly 
newspapers,  trade  association  publications,  trade-oriented  publications,  trade  journals,  or  other 
media,  specified  by  the  City.  This  paragraph  applies  only  if  the  City  gave  public  notice  of  the  project 
not  less  than  15  calendar  days  prior  to  the  date  the  bids  can  first  be  submitted: 

(4)  Providing,  not  less  than  10  calendar  days  prior  to  the  date  on  which  bids  can  first  be 
submitted,  written  notice  of  his  or  her  interest  in  bidding  on  the  contract  to  the  number  of  DBEs 
required  to  be  notified  by  the  project  specifications.  The  City  shall  make  available  to  the  bidder  not  less 
than  15  calendar  days  prior  to  the  date  the  bids  are  opened  a  list  or  a  source  of  lists  of  enterprises  that 
are  certified  by  the  Director  as  DBEs: 
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(5)  Following  up  initial  solicitations  of  interest  by  cuntaclinn  potential  DBE  subcontractors 
to  determine  with  certainty  whether  those  enterprises  were  interested  in  performing^  specific  items  of 

the  project; 

(6)  Providing  interested  DBEs  with  information  about  the  plans,  specifications,  and 
requirements  for  the  selected  subcontracting;  or  material  supply  work; 

(7)  Requesting  assistance  from  conimunits'  organizations:  contractor  or  professional 
groups;  or  other  organisations  that  provide  assistance  in  the  recruitment  and  placement  of  DBEs,  if 
any  are  available; 

(8)  Negotiating  in  good  faith  with  interested  DBEs,  and  not  unjustifiably  rejecting  as 
unsatisfactory  bids  or  proposals  prepared  by  any  DBEs,  as  determined  b\  the  City; 

(9)  Where  applicable,  advising  and  making  efforts  to  assist  interested  DBEs  in  obtaining 
bonds,  lines  of  credit,  or  insurance  required  by  the  City  or  contractor; 

(10)  Making  efforts  to  obtain  DBE  participation  that  the  City  could  reasonably  expect  would 
produce  a  level  of  participation  sufficient  to  meet  the  City's  goals  and  requirements. 

"Human  Rights  Commission  (HRC)"  shall  mean  the  Human  Rights  Commission  of  San 
Francisco,  hereinafter  referred  to  as  the  "Commission.  " 

"Joint  Venture"  shall  mean  an  association  of  two  or  more  businesses  acting  as  a  contractor  and 
performing  or  providing  services  on  a  contract,  in  which  each  join  venture  partner  combines  property^ 
capital,  efforts,  skill,  and/or  knowledge  and  each  joint  venture  partner  shares  in  the  ownership,  control, 
management  responsibilities,  risks  and  profits  of  the  joint  venture  in  proportion  to  its  claimed  level  of 
participation. 

"Lease  "  .shall  mean  and  include  an  agreement  by  which  the  City  or  any  contracting  agency 
thereof  grants  to  a  person  the  temporary'  possession  and  use  of  property  for  consideration. 
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"Lower-tier  subcontracting"  shall  mean  any  asreement  or  other  arrangement  between  a  sub- 
contractor and  a  person  as  defined  herein  where  it  is  agreed  that  said  person  shall  perform  any  term, 
condition  or  obligation  imposed  by  the  subcontract  upon  the  subcontractor. 

"Office"  or  "Offices"  shall  mean  a  fixed  and  established  place  where  work  is  performed  of  a 
clerical,  administrative,  professional  or  production  nature  directly  pertinent  to  the  business  beins 
certified.  A  temporary  location  or  movable  property  or  one  that  was  established  to  oversee  a  project 
such  as  a  construction  project  office  does  not  qualify  as  an  "office"  under  the  ordinance.  Work  space 
provided  in  exchange  for  services  (in  lieu  of  monetary  rent)  does  not  constitute  an  "office. "  The  office  is 
not  required  to  be  the  headquarters  for  the  business  but  it  must  be  capable  ofprovidins  all  the  services 
to  operate  the  business  for  which  DBE  certification  is  sought. 

"Participation  commitment"  shall  mean  the  targeted  level  ofDBE  subcontractor  participation 
that  each  prime  city  contractor  has  designated  in  its  bid. 

"Participation  goals  "  shall  mean  the  targeted  levels  of  City-wide  DBE  participation  in  City 
contracts. 

"Person  "  includes  one  or  more  individuals,  partnerships,  associations,  organizations,  trade  or 
professional  associations,  corporations,  cooperatives,  legal  representatives,  trustees,  trustees  in 
bankruptcy,  receivers,  or  any  group  of  persons,  including  any  official,  agent  or  employee  of  the  City. 

"Professional  services  contract"  shall  mean  an  agreement  for  services  which  require  extended 
analysis,  the  exercise  of  discretion  and  independent  judgment  in  their  performance,  and/or  the 
application  of  an  advanced,  specialized  type  of  knowledge,  expertise,  or  training  customarily  acquired 
either  by  a  prolonged  course  of  study  or  equivalent  experience  in  the  field.  Examples  of  professional 
sennce  providers  include  licensed  professionals  such  as  accountants,  and  non-licensed  professionals 
such  as  software  developers  and  financial  and  other  consultants,  except  that  services  of  architects, 
engineers,  and  other  outside  temporary  professional  design,  consultant  or  construction  management 


Mayor  Newsom,  Supervisor  AmmianOj  "[)upry'    ^  0^  .  ^^Z^/^Z- 

BOARD  OF  SUPERVISORS  '  /  Page  10 

8/10/2004 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


services  for  a  public  work  project  shall  he  considered  archiieci/enzmeerinn  contracts  and  shall  not  be 
considered  professional  services  contracts  for  the  purpose  of  this  Ordinance. 

"Public  works/construction  contract"  shall  mean  an  aureement  for  the  erection,  construction, 
renovation,  alteration,  improvement,  demolition,  excavation,  installation,  or  repair  of  any  public 
building,  structure,  infrastructure,  bridge,  road,  street,  park,  dam,  tunnel,  utility  or  similar  public 
facility  performed  by  or  for  the  City  and  County  of  San  Francisco,  the  cost  of  which  is  to  he.  paid  wholly 
or  partially  out  of  moneys  deposited  in  the  treasury  of  the  City  and  County. 

"Services"  shall  mean  Professional  Services  and  General  Services. 

"Subcontractor"  shall  mean  any  business  providing  doods  or  services  to  a  cant  rat  tor  l,ir  profit, 
if  such  soods  or  services  are  procured  or  used  in  fulfillment  of  the  contractor's  obligations  arisinu  from 
a  contract  with  the  City. 

"Subcontractor  participation  goals"  shall  mean  the  targeted  level  of  DBE  subcontractor 

participation  designated  by  the  Director  for  prime  city  contracts. 

SEC,  14A.5.  POWERS  AND  DUTIES  OF  THE  COMMISSION  AND  THE  1)1  R IX  TOR. 

(A)  In  addition  to  the  duties  and  powers  given  to  the  Human  Rights  Commission  elsewhere, 
the  Commission  shall: 

L  Levy  the  same  sanctions  that  a  contracting  awarding  authority  may  levy  as  specified  in 

Section  14A.8(A)7: 

2.  When  necessary,  subpoena  persons  and  records,  books  and  documents  for  a  proceeding 

of  the  Commission  or  an  investigation  by  the  Director  or  an  audit  pursuant  to  Section  14A.5(E) 
conducted  to  further  the  purposes  of  this  ordinance: 

3.  Adopt  rules  and  regulations  establishing  standards  and  procedures  for  effectively 
carrying  out  this  ordinance; 

4.  Issue  forms  for  the  Controller  or  contract  awarding  departments  to  collect  information 

from  contractors  as  prescribed  by  this  ordinance; 
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5.  Hear  appeals  challensins:  (i)  the  Director's  disqualification  of  a  bidder  or  Contractor 
as  specified  in  Section  14A.13(B],  (ii)  the  Director's  denial  of  an  application  for  or  revocation  of  the 
certification  of  a  business  as  an  DBE,  as  specified  in  Section  14A.5(B),  or  (Hi)  the  Director's  denial  of  a 
request  to  waive  or  to  reduce  subcontractor  participation  Qoals  as  specified  in  Section  14 A.  14(H); 

6.  By  regulation  require  contract  awarding  authorities,  departments  and  the  Controller  to 
provide  to  the  Director  such  information  as  will  be  necessary  to  enable  the  Director  to  report  to  the 
Mayor  and  the  Board  of  Supennsors  at  the  end  of  each  fiscal  year  on  the  progress  each  City 
department  has  made  towards  the  achievement  of  DBE  participation  goals  and  to  perform  his/her  other 
duties.  The  database  is  a  public  record  available  to  the  public  as  provided  by  state  and  local  law; 

7.  Adopt  rules  and  regulations  as  deemed  necessary  by  the  Director  to  ensure  that  the  joint 
venture  bid/rating  discount  is  applied  only  to  joint  ventures  where  the  DBE  has  sufficient  skill, 
experience,  and  financial  capacity  to  perform  the  portion  of  the  work  identified  for  the  DBE. 

8.  Consistent  with  the  provisions  of  the  ordinance  make  such  other  rules  and  regulations  as 
are  necessary  to  guide  its  implementation. 

(B)  In  addition  to  the  duties  and  powers  given  to  the  Director  elsewhere,  the  Director  shall 
have  the  following  duties  and  powers: 

1.        Through  appropriately  promulgated  procedures,  if  any,  the  Director  shall  certify  as  a 
DBE  any  business  that: 

(a)      has  average  gross  annual  receipts  in  the  three  fiscal  years  immediately  preceding  its 
application  for  certification  as  a  DBE  that  do  not  exceed  the  following  limits:  (1)  public  works/ 
construction  -  $14,000,000;  specialty  construction  contractors  -$7,000,000;  (2)  goods/ materials/ 
equipment  and  general  services  suppliers  -$7,000,000;  (3)  professional  services  and 
architect/engineering  -  $2,500,000;  (4)  trucking  -  $3,500,000;  and  (5)  telecommunications  - 
$5,000,000.  Any  business  under  common  ownership,  in  whole  or  in  part,  with  any  other  business(es) 
shall  meet  the  requirements  of  this  subparagraph  only  if  the  aggregate  gross  annual  receipts  of  all  of 
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the  businesses  under  such  common  ownership  do  nut  exceed  the  limits  specified  herein.  All  businesses 
owned  by  married  spouses  or  domestic  partners  shall  be  considered  under  common  ownership  unless 
the  businesses  are  in  unrelated  industries  and  no  community  properly  or  other  joinily  owned  assets 
were  used  to  establish  or  are  used  to  operated  either  business; 

(b)  is  an  independent  and  continuing  business  for  profit; 

(c)  performs  a  commercially  usefid  function  as  defined  in  Section  14A.4; 

(d)  has  fixed  offices  or  distribution  points,  as  defined  in  Section  14A.4.  located  within  the 
seosraphical  boundaries  of  the  City  where  a  commercially  useful  fimction  is  performed.  Businesses 
that  supply  commodities  must  continuously  maintain  warehouses  stocked  with  inventor,'  within  the 
geographical  boundaries  of  the  City.  Truckers  must  park  their  registered  vehicles  and  trailers  within 
the  geographical  boundaries  of  the  City.  Post  office  box  numbers  or  residential  addresses  shall  not 
suffice  to  establish  a  local  office; 

(e)  is  listed  in  the  Permits  and  License  Tax  Paid  File  with  a  San  Francisco  business  street 
address; 

(f)  possesses  a  current  Business  Tax  Registration  Certificate  at  the  time  of  the  application 
for  certification  as  a  DBE; 

(g)  has  been  located  and  doing  business  in  the  City  for  a!  least  six  months  prcccdint;  its 
application  for  certification  as  a  DBE; 

(h)  has  business  cards  for  the  San  Francisco  offce; 

(i)  has  business  stationary  for  the  San  Francisco  office; 

(i)       has  a  written  agreement  for  occupancy  of  a  San  Francisco  office  including 
documentation  of  payment  of  monetary  rent  (receipts  and  copies  of  cancelled  checks); 

(k)  is  a  listed  business  in  an  appropriate  business  buyers  guide  such  as  a  telephone  yellow 
pages  listing  San  Francisco  based  businesses; 
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(I)       has  a  San  Francisco  office  in  which  business  is  transacted  that  is  appropriately 
equipped  for  the  type  of  business  for  which  the  enterprise  seeks  certification  as  a  DBE: 

(m)      has  a  conspicuously  displayed  business  sign  at  the  San  Francisco  business  premises, 
except  where  the  business  operates  out  of  a  residence;  and 

( n)  lias  licenses  issued  to  the  business  owner  appropriate  for  the  type  of  business  for  which 
the  enterprise  seeks  certification. 

Notwithstanding  the  criteria  in  this  subsection,  no  business  that  is  owned  in  part  or  in  whole  by 
a  full  time  City  employee  or  City  officer  shall  be  considered  a  DBE. 

2.  Because  San  Francisco  Administrative  Code  12D.A  required  a  business  to  meet  all  of 

the  criteria  listed  in  14A.5(B)1  in  order  to  be  certified  as  a  Local  Business  Enterprise  ("LBE")  under 
Section  12D.A,  and  because  every  business  certified  as  an  LBE  under  Section  12D.A  did  meet  those 
criteria,  the  prior  LBE  certification  under  San  Francisco  Administrative  Code  12D.A  shall  constitute  a 
DBE  certification  under  this  ordinance,  unless  the  Director  determines  that  any  such  business  no 
longer  meets  the  criteria  set  forth  for  certification  in  Section  14A.5(B)L  DBE  certification  under  this 
Subsection  shall  expire  on  the  date  that  the  LBE  certification  under  Section  12D.A  would  have  expired. 

3.  The  Director  shall  deem  any  application  for  LBE  certification  under  Section  12D.A  that 

is  pending  on  the  effective  date  of  this  ordinance  to  be  an  application  for  DBE  certification  under  this 
ordinance. 

4.  Except  where  the  Director  cannot  certify  a  business  because  the  business  has  not  been 

established  in  San  Francisco  for  the  requisite  six  months,  whenever  the  Director  denies  an  application 
for  or  revokes  the  certification  of  a  business  as  a  DBE  because  the  business  is  not  eligible  to  be 
certified  as  a  bona  fide  DBE,  the  Director  shall,  within  three  working  days  of  his/her  decision,  notify 
the  aggrieved  business  in  writing  of  the  basis  for  revocation  or  denial  of  certification  and  the  date  on 
which  the  business  will  be  eligible  to  reapply  for  certification.  The  notice  shall  be  transmitted  to  the 
business  via  certified  mail  or  via  facsimile.  The  Director  shall  require  a  business  to  wait  at  least  six 
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months  but  not  more  than  two  years  after  the  denial  or  revocation  before  reapphinn  lu  the  Director  for 
certification  as  a  DBE.  The  Director  shall  provide  any  business  whose  certification  is  revoked  an 
opportunity  to  be  heard  within  three  business  days  of  the  revocation.  A  business  may  appeal  the 
Director's  denial  or  revocation  ofcertiftcation  of  a  business  as  DBE  to  the  Commission.  The  appeal 
must  be  filed  with  the  Commission  within  three  business  days  following  receipt  of  the  Director's 
decision.  Notice  by  the  Director  to  the  business  of  denial  or  revocation  of  certification  as  a  DBE  shall 
apprise  the  business  of  its  right  to  appeal  the  decision. 

5.  The  Director  shall  have  the  ultitnate  responsibility  for  ensuring  that  the  necessary  data 

is  collected  and  analyzed.  Annually,  and  more  often  if  the  Director  deems  necessary,  the  Director  shall 
identify  areas  of  contracting  where  the  City  or  any  of  its  departments  are  failing  to  meet  DBE 
participation  goals.  In  addition,  the  Director  shall  identify-  areas  of  contracting  where  the  City  is 
meeting  and/or  exceeding  participation  goals  to  such  an  extent  that  the  DBE  discounts  can  no  longer 
be  justified.  Tiie  results  of  this  study  shall  be  included  in  the  Commission's  annual  report  required  by 
Section  14A.15. 

6.  The  Director  shall  work  with  the  Controller  and  City  departments  to  implement  a  City- 
wide  prompt -payment  policy  requiring  that  DBEs  be  paid  by  the  City  wiihin  30  days  after  tlie  date  on 
which  the  City  receives  an  invoice  from  a  DBE  for  work  performed  for  the  City; 

7.  The  Director  shall  provide  information  and  other  assistance  to  DBEs  to  increase  their 

ability  to  compete  effectively  for  the  award  of  City  contracts: 

8.  The  Director  shall  assist  the  City  to  increase  participation  /;v  DBEs  in  City  contracts; 

9.  The  Director  shall  continue  to  develop  and  to  strengthen  education  and  training 
programs  for  DBEs  and  City  contract  awarding  personnel; 

10.  The  Director  shall  grant  waivers  as  set  forth  in  Sections  14A.12  and  I4A.J4I  E)  and  (F). 
and  may  disqualify  a  bidder  or  contractor  as  set  forth  in  Section  14A.  13(B). 
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( C)  The  requirements  of  this  ordinance  are  in  addition  to  those  imposed  by  the  United  States 
or  the  State  of  California  as  a  condition  of  financial  assistance  or  otherwise.  In  contracts  which 
involve  the  use  of  any  funds  furnished,  Riven  or  loaned  by  the  government  of  the  United  States  or  the 
State  of  California,  all  laws,  rules  and  resulations  of  the  government  of  the  United  States  or  the  State  of 
California  or  of  any  of  its  departments  relative  to  the  performance  of  such  work  and  the  conditions 
wider  which  the  work  is  to  he  performed,  shall  prevail  over  the  requirements  of  this  ordinance  when 
such  laws,  rules  or  regulations  are  in  conflict.  In  addition,  the  Director  may  authorize  the  substitution 
of  such  State  or  federal  DBE  requirements  for  the  requirements  of  this  ordinance  whenever  such  State 
or  federal  requirements  are  substantially  the  same  as  those  of  this  ordinance. 

(D)  The  Director,  with  the  approval  of  the  Commission  may  enter  into  cooperative 
agreements  with  agencies,  public  and  private,  concerned  with  increasing  the  use  of  DBEs  in 
government  contracting,  subject  to  the  approval  of  this  Board. 

(E)  The  Director,  in  cooperation  with  the  Controller,  shall  randomly  audit  at  least  three 
prime  contractors  each  fiscal  year  in  order  to  insure  their  compliance  with  the  provisions  of  this 
ordinance.  The  Director,  in  cooperation  with  the  Controller,  shall  furthermore  randomly  audit  10 
percent  of  the  joint  ventures  granted  bid  discounts  in  each  fiscal  year.  The  Controller  shall  have  the 
risht  to  audit  tJie  books  and  records  of  the  contractors,  joint  venture  participants,  and  any  and  all 
subcontractors  to  insure  compliance  with  the  provisions  of  this  ordinance. 

(F)  The  po  wers  and  duties  of  the  Commission  and  the  Director  shall  be  as  set  forth  in  this 
ordinance,  subject  to  the  power  to  reorganize  functions  as  provided  in  Section  4.132  of  the  San 
Francisco  Charter. 

SEC.  14A.6.  POWERS  AND  DUTIES  OF  THE  CONTROLLER. 

(A)  In  addition  to  the  duties  ^jiven  to  the  Controller  elsewhere,  the  Controller  sliall  work 
cooperatively  with  the  Director  to  provide  such  contractual  encumbrance  and  payment  data  as  the 
Director  advises  are  necessary  to  monitor  the  participation  of  DBEs  in  City  prime  contracts.  If  any 
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department  refuses  or  fails  to  provide  the  required  data  to  the  Coniroller,  the  Controller  shall 
immediately  notify  the  Mayor,  this  Board  and  the  Director. 

(B)  The  Controller  shall  not  certify  the  award  uf  any  contract  suhjeci  to  this  ordinance 
where  the  Director  has  notified  the  Controller  that  the  contract  awarding  authority  has  not  provided 
the  information  the  Director  advises  is  necessary  under  this  ordinance. 

(C)  Each  request  for  payment  to  a  City  contractor  submitted  to  the  contraci  a  .:  nrd:r.  \i 
authority  shall  be  accompanied  by  a  subcontractor  participation  form  approved  by  the  Commission. 
That  form  shall  contain  information  that  the  Commission  has  determined  is  necessary  to  enable  the 
Commission  and  the  Director  ( I )  to  monitor  compliance  by  City  departments  and  their  prime 
contractors  with  their  obligations  under  this  ordinance  (2)  to  determine  whether  Citx  departments  are 
achieving  their  prime  and  subcontracting  so(ds  under  this  ordinance,  and  (.h  to  make  such  other 
reports  and  analyses  as  are  required  by  this  ordinance. 

In  the  event  that  a  request  for  payment  fails  to  include  the  information  required  pursuant  to  this 
Section,  the  contract  awarding  authority  shall,  within  t^vo  working  davs.  notify  the  Director  and  the 
affected  prime  contractor!  si  of  the  failure  and  afford  each  affected  prime  contractor  an  opportunity  to 
be  heard protnptly.  That  notice  shall  inform  the  cotitractor  that  the  contract  awarding  authority'  has 
tentatively  determined  that  the  information  has  not  been  provided,  what  information  is  missing  and  that 
if  this  failure  is  substantiated,  then  the  Controller  will  be  notified  to  withhold  20  percent  of  the 
requested  payment  until  the  information  is  provided.  If  the  Controller  finds,  after  consultation  with  the 
Director  and  the  notice  and  opportunity  to  be  heard,  that  the  information  has  not  been  provided,  the 
Controller  sluill  withhold  20  percent  of  the  payment  othetM'ise  due  until  ihc  information  is  provided. 

(D)  It  is  the  City's  policy  that  DBEs  should  he  paid  by  the  City  within  30  days  of  the  dale  on 
which  the  City  receives  an  invoice  for  work  performed  for  the  City.  The  Controller  shall  work  with  the 
Director  and  representatives  of  City  departments  to  implement  this  Citv-wide  prompt-paxment  policy. 
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(E)      The  contract  awarding  authority  shall  require  all  prime  contractors  to  submit,  within  10 
days  following  payment  to  the  prime  contractor  of  moneys  owed  for  work  completed  on  a  project,  an 
affidavit  under  penalty  of  perjury,  that  all  subcontractors  on  the  project  or  job  have  been  paid  and  the 
amounts  of  each  of  those  payments.  The  name,  telephone  number  and  business  address  of  every 
subcontractor  shall  be  listed  on  the  affidavit.  If  a  prime  contractor  fails  to  submit  this  affidavit,  the 
contract  awarding  authority  shall  notify  the  Director  who  shall  take  appropriate  action  as  authoriz.ed 
under  Section  14 A.  12(B)  and  (F). 

SEC.  14A.7.  POWERS  AND  DUTIES  OF  THE  MAYOR. 

In  addition  to  the  duties  siven  to  the  Mayor  elsewhere,  the  Mayor  shall: 

L  By  July  1st  of  each  fiscal  year,  issue  notices  to  all  City  departments  informing  them  of 

their  duties  under  this  ordinance.  The  notice  shall  contain  the  following  information:  (1)  the  City-wide 
DBF  participation  goals  that  departments  are  expected  to  use  good-faith  efforts  to  attain  during  the 
fiscal  year  and  that  a  department's  failure  to  use  good-faith  efforts  to  attain  the  DBE  participation 
goals  shall  be  reported  to  this  Board  in  the  Commission's  annual  report:  and  (2)  the  data  each 
department  is  required  to  provide  the  Controller  on  each  contract  award: 

2.  Coordinate  and  enforce  cooperation  and  compliance  by  all  departments  with  this 

ordinance. 

SEC.  14A.8.  POWERS  AND  DUTIES  OF  CONTRACT  A  WARDING  A  UTHORITIES. 

(A)      Contract  awarding  authorities  shall: 

1.  Use  good-faith  efforts  as  defined  in  Section  14A.4  for  all  contracts  subject  to  the 
bid/rating  discount  provisions  of  this  ordinance  to  solicit  and  to  obtain  quotes,  bids  or  proposals  from 
DBFs  on  all  solicitations,  or  document  their  unavailability; 

2.  Unless  otherwise  indicated  in  this  ordinance,  extend  the  following  bid/rating  discount  to 

all  bids,  proposals  and  contracts  from  DBFs:  (1)  five  percent  to  a  joint  venture  with  DBE  participation 
that  equals  or  exceeds  35  percent  but  is  under  40  percent;  (2)  seven  and  one-half  percent  to  a  joint 
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venture  with  DBE  participation  that  equals  or  exceeds  40  percent;  (3)  ten  percent  lo  a  DBE  or  a  joint 
venture  among  DBEs.  Contract  awarding  authorities  shall  apply  the  hid/ratina  discount  lu  each  sia^e 

of  the  selection  process,  including  qualifications,  proposals  and  interviews. 

The  contract  awarding  authority  shall  apply  the  aforementioned  appropriate  bid/ratings 
discount  only  to  a  joint  venture  (1)  that  meets  the  requirements  contained  in  this  ordinance,  and  12) 
when  the  DBE  is  an  active  partner  in  the  joint  venture  and  performs  work,  manages  the  job  and  takes 
fmancial  risks  in  proportion  to  the  required  level  of  participation  stated  in  the  hid  documents  and  is 
responsible  for  a  clearly  defined  portion  of  the  work  in  be  performed,  and  shares  proportionately  in  the 
ownership,  control,  management  responsibilities,  risks,  and  profits  of  the  joint  venture.  The  portion  of 
the  DBE  joint  venture's  work  shall  be  set  forth  in  detail  separately  from  the  work  to  he  performed  by 
the  nonDBE  joint  venture  partner.  The  DBE  joint  venture's  portion  of  the  contract  must  be  assigned  a 
commercially  reasonable  dollar  value; 

3.  Arrange  contracting  by  size  and  type  of  work  to  he  performed  so  as  most  effectively  to 

enhance  the  opportunity  for  participation  by  DBEs  to  the  maximum  extent  feasible.  As  soon  as 
practical  before  soliciting  quotes,  bids  or  proposals,  all  contract  awarding  authorities  or  in  the  case  of 
a  professional  services  contract,  the  department  making  the  contract  award  recommendation,  shall 
submit  all  large  proposals  to  the  Director  for  review.  The  purpose  of  the  Director's  review  is  to 
determine  whether  the  proposed  project  can  be  divided  into  smaller  projects  so  as  to  enhance  the 
opportunity  for  participation  by  DBEs  in  the  project.  For  purposes  of  this  subsection,  the  term  "large 
project"  shall  mean  the  following:  ( 1 )  any  public  works/construction  project  estimated  to  cost  more 
than  $5,000,000;  and  (2)  any  professional  services  contract  estimated  to  cost  more  tlian  $100.000.  If 
the  Director  determines,  after  consulting  with  the  contract  awarding  authority  or  department 
responsible  for  the  project,  that  the  project  can  be  divided  into  smaller  projects,  the  contract  awarding, 
authority  or  department  shall  comply  with  the  Director's  determination  and  issue  the  solicitation  for 
quotes,  bids  or  proposals  in  accordance  with  the  Director's  determination; 
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4.  Adjust  bid  hondins  and  insurance  requirements  in  accordance  with  the  most  current 
version  of  the  City's  "Contract  Insurance  Manual"  or  as  otherwise  authorized  by  the  City  Risk 
Manager,  Department  of  Administrative  Services; 

5.  Use  the  Cit\>'s  Surety  Bonding  Program  set  forth  in  Section  14A.11  to  assist  DBEs 
bidding  on  and  performing  City  public  works  contracts  to  meet  bonding  requirements  and/or  obtain 
construction  loans; 

6,  Submit  to  the  Office  of  Contract  Administration  (OCA)  in  electronic  format  or  a  format 

specified  by  the  OCA,  all  bid  oyyortunities,  requests  for  proposals  and  solicitations  for  which 
published  notice  or  advertising  is  required,  no  later  than  10  calendar  days  prior  to  the  announcement 
of  the  bid  opportunity,  request  for  proposal  or  solicitation.  A  contract  awarding  authority  must  obtain  a 
waiver  from  its  commission,  or  in  the  case  of  a  department  that  has  no  commission,  from  the  Board  of 
Supervisors,  if  it  camiot  meet  the  requirements  of  this  Section. 

7,  Impose  such  sanctions  or  take  such  other  actions  as  are  designed  to  ensure  compliance 

with  tli£  provisions  of  this  ordinance,  which  shall  include,  but  are  not  limited  to: 

( a )  Refuse  to  award  a  contract, 

(b)  Order  the  suspension  of  a  contract, 

( c)  Order  the  withholding  of  funds, 

(d)  Order  the  revision  of  a  contract  based  upon  a  material  breach  of  contract  provisions 
pertaining  to  DBE  participation, 

( e )  Disqualify  a  bidder,  contractor,  subcontractor,  or  other  business  from  eligibility  for 
providing  goods  or  services  to  the  City  for  a  period  not  to  exceed  five  years,  based  on  the  standards  set 
forth  in  this  ordinance  and  rules  and  regulations  promulgated  by  the  Commission.  Any  business 
disqualified  under  this  subsection  shall  have  a  right  to  review  and  reconsideration  by  the  Commission 
after  two  years  upon  a  showing  of  corrective  action  indicating  that  violations  are  not  likely  to  recur; 
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8.  Not  award  any  contract  Iv  a  person  or  business  thai  is  dispunlified  from  doing  business 

with  the  City  under  the  provisions  of  this  ordinance; 

9.  Designate  a  staff  person  to  be  responsible  for  responding  to  the  Director  and 

Commission  regarding  the  requirements  of  this  ordinance; 

10.  Maintain  accurate  records  as  required  by  the  Director  and  the  Commission  fur  each 
contract  awarded,  its  dollar  value,  the  nature  of  the  goods  or  services  to  be  provided,  the  name  of  the 
contractor  awarded  the  contract,  the  efforts  made  by  a  contractor  to  solicit  bids  from  and  award 
subcontracts  to  DBEs; 

11.  Where  feasible,  provide  technical  assistance  to  DDEs  to  increase  their  ability  to  compete 
effectively  for  the  award  of  City  contracts; 

12.  Work  with  the  Director  and  the  Controller  to  implement  a  Cit\-wide  prompt-payment 
policy  requiring  that  DBEs  be  paid  by  the  City  within  30  days  of  the  date  on  which  the  City  receives  an 
invoice  from  a  DEE  for  work  performed  for  the  City; 

13.  Provide  the  Director  with  written  notice  of  all  contract  amendments,  modifications, 
supplements  and  change  orders  that  cumulatively  residt  in  an  increase  or  decrease  of  the  contract's 
dollar  amount  of  more  than  10  percent.  Such  notice  shall  be  provided  within  10  days  of  each  such 
contract  modification; 

14.  Whenever  contract  amendments,  modifications,  supplements  or  change  orders 
cumulatively  increase  the  total  dollar  value  of  a  contract  by  more  than  10  percent,  the  contract 
awarding  authority  shall  require  compliance  with  those  DBE  provisions  of  this  ordinance  that  applied 
to  the  original  contract; 

15.  All  contract  amendments,  modifications,  supplements  or  change  orders  that 
cumulatively  increase  by  more  than  20  percent  the  total  dollar  value  of  all  contracts  originally  valued 
at  $50,000  or  more  shall  be  subject  to  prior  approval  of  the  Director,  who  shall  re^•iew  the  proposed 
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amendment,  modification,  supplement  or  change  order  to  correct  contracting  practices  that  exclude 
DBFs  from  new  contracting!  opportunities. 

(B)  Contract  awarding  authorities  or  departments  may  invite,  encourage  or  request 
businesses  to  joint  venture  on  any  contact  to  promote  DBE  participation. 

( C)  For  the  puiyose  of  detenninins  DBE  participation,  contracts  awarded  to  joint  ventures 
in  which  one  or  more  DBEs  are  combined  with  one  or  more  business  that  are  not  DBEs  shall  be 
deemed  by  the  contract  awarding  authority  to  be  awarded  to  DBEs  only  to  the  extend  of  the  DBE 
participation  in  the  joint  venture.  DBE  participation  in  the  supply  of  floods  shall  he  included  in 
determining  DBE  participation  in  a  joint  venture  if  the  goods  are  supplied  in  accordance  with 
established  general  industry  practice. 

(D)  Contract  awarding  authorities  shall  ensure  that  all  contracts  subject  to  this  ordinance 
include  the  following  requirements,  in  addition  to  such  other  requirements  as  may  be  set  forth 
elsewhere: 

1.  Each  bidder,  proposer  and  contractor  shall  be  required  to  sign  an  affidavit  declaring 
under  penalty  of  perjury,  attesting  to  its  intention  to  comply  fully  with  the  provisions  of  this  ordinance 
and  attesting  to  the  truth  and  accuracy  of  all  in  formation  provided  regarding  such  compliance; 

Z  Each  contract  shall  incorporate  this  ordinance  by  reference  and  shall  provide  that  the 

willful  failure  of  any  bidder  or  contractor  to  comply  with  any  of  its  requirements  shall  be  deemed  a 
material  breach  of  contract: 

3.        Contracts  shall  provide  that  in  the  event  that  the  Director  finds,  pursuant  to  Section 
14A.13,  that  any  bidder,  subcontractor  or  contractor  willfully  fails  to  comply  with  any  of  the 
provisions  of  this  ordinance,  rules  and  regulations  implementing  the  ordinance,  or  contract  provisions 
pertaining  to  DBE  participation,  the  bidder,  subcontractor  or  contractor  shall  be  liable  for  liquidated 
damages  for  each  contract  in  an  amount  equal  to  the  bidder's  or  contractor's  net  profit  on  the  contract, 
10  percent  of  the  total  amount  of  the  contract  or  $1,000.  whichever  is  greatest,  as  determined  by  the 
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Director  pursuant  to  Section  14A.13( C).  All  contracts  shall  also  contain  a  provision  in  which  ihe 
bidder,  subcontractor  or  contractor  acknowledges  and  agrees  that  the  liquidated  damages  assessed 
shall  be  payable  to  the  City  upon  demand  and  may  be  set  off  ajjainst  any  monies  due  to  the  bidder, 
subcontractor  or  contractor  from  any  contract  with  the  City; 

4.  Contracts  shall  require  all  contractors  to  maintain  records,  includinij  such  inturmuiiun 

requested  by  the  Director  or  Commission,  necessary  for  monitoring  their  compliance  with  this 
ordinance  and  shall  require  prime  contractors  to  include  in  any  subcontract  with  a  DBE  a  provision 
requiring  the  subcontractor  to  maintain  the  same  records; 

5.  Contracts  shall  require  prime  contractors,  duriiiii  the  term  of  the  contract,  to  fulfill  the 

DBE  participation  commitments  submitted  with  iheir  bids; 

6.  Contracts  shall  require  prime  contractors  to  include  in  any  subcontract  with  a  DBE  a 

provision  requiring  the  prime  contractor  to  compensate  any  DBE  subcontractor  for  damages  for 
breach  of  contract  or  liquidated  damages  equal  to  5%  of  the  subcontract  amount,  whichever  is  greater, 
if  the  prime  contractor  fails  to  comply  with  its  commitment  to  use  the  DBE  subcontractor  as  specified  in 
the  hid/proposal  unless  the  Commission  and  the  contract  awardini>  authority  both  i?ive  advance 
approval  to  the  prime  contracior  to  substitute  subcontroctors  or  otherwise  modify  the  commitments  in 
the  bid/proposal  documents.  Contracts  shall  also  require  prime  contractors  to  compensate  any  DBE 
subcontractor  for  breach  of  contract  or  liquidated  damages  equal  to  5%  of  the  subcontract  amount, 
whichever  is  greater,  if  the  prime  contractor  does  not  fulfill  its  commitment  to  use  the  DBE 
subcontractor  as  specified  in  the  bid/proposal  unless  the  Commission  and  the  contract  awarding 
authority  both  give  advance  approval  to  the  prime  contractor  to  substitute  subcontractors  or  otherwise 
modify  the  commitments  in  the  bid/proposal  documents.  This  provision  shall  also  state  that  it  is 
enforceable  in  a  court  of  competent  jurisdiction; 

7.  Contracts  shall  require  prime  contractors,  whenever  amendments,  modifications, 

supplements,  or  change  orders  cumulatively  increase  the  total  dollar  value  of  a  construction  contract 
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by  more  than  10  percent,  to  comply  with  those  DBE  provisions  of  this  ordinance  that  applied  to  the 
orisinal  contract  with  respect  to  the  amendfnent,  modification,  supplement  or  change  order; 

8.  Contracts  shall  require  prime  contractors  to  submit  to  the  Director  for  approval  all 

contract  amendments,  modifications,  supplements,  and  chanse  orders  that  cumulatively  increase  by 
more  than  20  percent  the  total  dollar  value  of  all  contracts  originally  valued  at  $50,000  or  more.  Tlie 
Director  shall  review  the  proposed  amendment,  modification,  supplement  or  chanse  order  to  correct 
any  contracting,  practices  that  exclude  women  and  jninorities  from  new  contracting  opportunities: 

9.  Contracts  in  which  subcontracting  is  used  shall  prohibit  hack  contracting  to  the  prime 

contractor  or  lower-tier  subcontracting  for  any  purpose  inconsistent  with  the  provisions  of  this 
ordinance,  rules  and  regulations  adopted  pursuant  to  this  ordinance,  or  contract  provisions  pertaining 
to  DBE  utilization; 

10.  Contracts  in  which  subcontracting  is  used  shall  require  the  prime  contractor  to  pay  its 
subcontractors  within  three  working  days  after  receiving  payment  from  the  City  unless  the  prime 
contractor  notifies  the  Director  in  writing  within  10  working  days  prior  to  receiving  payment  from  the 
City  that  there  is  a  bona  fide  dispute  between  the  prime  contractor  and  the  subcontractor,  in  which 
case  the  prime  contractor  may  withhold  the  disputed  amount  but  shall  pay  the  undisputed  amount.  The 
Director  may,  upon  making  a  determination  that  a  bona  fide  dispute  exists  between  the  prime 
contractor  and  subcontractor,  waive  this  three  day  payment  requirement.  In  making  the  determination 
as  to  whether  a  bona  fide  dispute  exists,  the  Director  shall  not  consider  the  merits  of  the  dispute. 
Contracts  in  which  subcontracting  is  used  shall  also  require  the  contractor/consultant,  within  10 
working  days  following  receipt  of  payment  from  the  City,  to  file  an  affidavit,  under  penalty  of  perjury, 
that  he  or  she  has  paid  all  subcontractors.  The  affidavit  shall  provide  the  names  and  address  of  all 
subcontractors  and  the  amount  paid  to  each; 
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11.      Contracts  shall  require  contractors  and  subcontractors  to  maintain  records  necessary 
for  monitoring  their  compliance  with  this  ordinance  for  three  years  following  completion  of  the  project 
and  shall  permit  the  Commission  and  Controller  to  inspect  and  audit  such  records. 

(E)      All  contracts  or  other  agreements  between  the  City  and  persons  or  entities,  public  or 
private,  in  which  such  persons  or  entities  receive  money  from  or  through  the  City  for  the  purpose  of 
contracting  with  businesses  to  perform  public  improvements,  shall  require  such  persons  or  entities  to 
comply  with  the  provisions  of  this  ordinance  in  awardme  and  administerim;  such  contracts. 
SEC.  14A.9.  POWERS  AND  DUTIES  OF  THE  OFFICE  OF  CONTRACT  ADMINISTRATION. 

In  addition  to  the  duties  given  the  Office  of  Contract  Administration  elsewhere  in  this  Section, 
the  Office  of  Contract  Administration  shall: 

L  Maintain,  with  the  assistance  of  the  Director,  a  current  list  of  DDEs  to  provide  each  of 

those  commodities  or  services  subject  to  this  ordinance  that  the  Office  of  Contract  Administration 
indicates  are  required  by  the  City; 

2.  Maintain  a  central  office  where  all  bids,  requests  for  proposals  and  solicitaiions  will  be 
listed  and  kept  current; 

3^  Cause  to  be  posted  upon  a  website  the  following  information  concerning,  current  bids. 

requests  for  proposals  and  solicitations:  the  title  and  number;  the  name  of  the  contract  awarding 
authority;  and  the  name  and  telephone  number  of  the  person  to  be  contacted  for  further  information. 
Such  information  shall  be  posted  with  sufficient  lead  time  to  provide  adequate  notice  and  opportunity  to 
potential  City  contractors  and  vendors  to  participate  in  the  bid  opportunity,  request  for  proposals  or 
solicitation,  but  in  no  event  less  than  10  calendar  days  prior  to  the  due  date  for  .such  hid  opportunity, 
request  for  proposals  or  solicitation. 
SEC.  14A.10.  APPLICATION  OF  DISCOUNT. 

(A)       Contract  awarding  authorities  shall  apply  a  bid/ratings  discount  as  follows: 
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1.  Public  Works/Construction  Contracts.  Contract  awarding  authorities  shall  apply  hid 
discounts  as  enumerated  in  Section  ]4.A.8(A)  to  all  public  work/construction  contracts  the  estimated 
cost  of  which  exceeds  $10,000. 

2.  Commodities  Contracts.  Contract  owardinR  authorities  shall  apply  all  bid/ratins 

discounts  as  enumerated  in  Section  14A.8(A)  to  all  commodities  contracts,  the  estimated  cost  of  which 
exceeds  $2,500. 

3^  General  Services  Contracts.  Contract  awarding  authorities  shall  apply  all  bid/ratinss 

discounts  as  enumerated  in  Section  14A.8(A}  to  all  general  services  contracts,  the  estimated  cost  of 
which  exceeds  $10,000. 

4.  Architect/Engineering  Contracts.  Contract  awarding  authorities  and 
architect/engineering  selection  panels  shall  apply  all  bid/rating  discounts  as  enumerated  in  Section 
14A.8(A)  to  all  bids  and  proposals  for  architect/engineering  contracts  the  estimated  cost  of  which 
exceeds  $10,000. 

5,  Professional  Sennces  Contracts.  Contract  awarding  authorities  shall  apply  all 

bid/rating  discounts  as  enumerated  in  Section  14A.8(A)  to  all  bids  and  proposals  for  all  professional 
service  contracts  the  estimated  cost  of  which  exceeds  $10,000. 

(B)      Best  Efforts  Required  For  Other  Contracts.  All  City  departments,  commissions,  hoards, 
officers  and  employees,  in  the  performance  of  their  duties,  and  in  the  award  of  leases,  franchises, 
concessions,  and  other  contracts  not  subject  to  the  bid/ratings  discounts  of  this  ordinance,  shall  make 
best  efforts  to  use  the  services  of  DBFs. 

(C)     The  Director  is  empowered  to  take  actions  to  ensure  compliance  with  the  provisions  of 
this  ordinance,  including,  without  limitation,  intervening  in  the  selection  process,  by  modifying  the 
criteria  iised  for  selecting  selection  panelists  or  contractors  to  correct  any  practices  that  hinder  equal 
business  opportunities  for  DBEs. 

SEC.  14A.1L  BONDING  AND  FINANCIAL  ASSISTANCE  PROGRAM. 
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L  Program  Description.  The  City  and  County  of  San  Francisco,  acting  through  its  Human 

Rights  Commission  ("HRC"),  intends  to  provide  (juarantees  to  private  bondim;  companies  and 
financial  institutions  in  order  to  induce  those  entities  to  provide  required  bonding  and  financing  to 
eligible  contractors  and  subcontractors  biddini;  on  and  performing  City  public  work  contracts.  This 
bonding  and  financial  assistance  program  is  subject  to  the  provisions  of  this  Section  J4A.1 1. 

2.  Eligible  Contracts.  The  assistance  described  in  this  Section  14A.11  shall  be  available 

for  any  City  public  works  or  construction  contract  to  which  this  ordinance  applies. 

3.  Eligible  Businesses.  Businesses  must  meet  the  following  criteria  to  qualify  for  assistance 

under  this  Section  14A.11: 

(a)  The  business  may  be  either  a  prime  contractor  or  subcontractor;  and 

(b)  The  business  must  be  certified  by  the  HRC  as  a  DEE  accordim:  to  the  requirements  of 
Section  14  A.  5(B). 

(c)  The  business  may  be  required  to  participate  in  a  "bonding  assistance  training  program" 
as  offered  by  the  HRC,  which  is  anticipated  to  provide  the  following: 

(i)       Bond  application  assistance, 

Hi)      Assistance  in  developing  financial  statements. 

(Hi)     Assistance  in  development  of  a  pre-bond  surety  profile, 

(iv)  Identification  of  internal  financial  control  systems,  and 

( v)  Development  of  accurate  financial  reporting  tools. 

4.  Agreements  Executed  by  the  Human  Rights  Commission.  The  HRC  is  hereh\  autliorized 

to  enter  into  the  following  agreements  in  order  to  implement  the  bonding  and  financial  assistance 
program  described  in  this  Subsection  14.A.1 1: 

(a)       With  respect  to  a  surety  bond,  the  agreement  to  guaranty  up  to  40  percent  of  the  face 
amount  of  the  bond  or  $750,000,  whichever  is  less; 


Mayor  Newsom,  Supervisor  Ammiano  I  pKfry,  (^/^z^/^Z- 

BOARD  OF  SUPERVISORS  Page  27 

8/10/2OO4 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


(b)  With  respect  to  a  construction  loan  to  be  made  to  a  contractor  or  subcontractor  an 
asreement  to  guaranty  up  to  50  percent  of  the  original  principal  amount  of  the  construction  loan  or  50 
percent  of  the  actual  loss  suffered  by  the  financial  institution  as  a  result  of  a  loan  default,  whichever  is 
less;  provided  that  in  any  event  the  City's  oblimtions  with  respect  to  a  siuaranty  shall  not  exceed 
$750,000; 

(c)  Any  other  documents  deemed  necessary  by  the  HRC  to  carry  out  the  objectives  of  this 
program,  provided  that  such  documents  shall  be  subject  to  review  and  approval  by  the  City  Attorney's 
Office. 

5^  Monitoring  and  Enforcement.  The  HRC  shall  maintain  records  on  the  use  and 

effectiveness  of  this  program,  including  but  not  limited  to  (l)the  identities  of  the  businesses  and 
bonding  companies  participating  in  this  program,  (2)  the  types  and  dollar  amounts  of  public  work 
contracts  for  which  the  program  is  utilized,  and  (3)  the  types  and  dollar  amounts  of  losses  which  the 
City  is  required  to  fund  under  this  program.  The  HRC  shall  submit  written  reports  to  the  Board  of 
Supen'isors  every  six  months  beginning  January  1,  2005,  advising  the  Board  of  the  status  of  this 
program  and  its  funding  capacity,  and  an  analysis  of  whether  this  program  is  proving  to  be  useful  and 
needed. 

6.        Funding  and  Accounts.  Funding  for  this  program  may  be  derived  from  the  following 
sources: 

(a)  The  Board  of  Supervisors  Ims  appropriated  or  will  appropriate  funds  for  the  operation 
of  this  program. 

(b }       Each  Department  authorized  to  contract  for  public  works  or  improvements  pursuant  to 
San  Francisco  Administrative  Code  Chapter  6  may  commit  to  this  program  up  to  ten  percent  ( 10%)  but 
not  less  than  one  percent  (1%)  of  the  budget  for  any  public  work  or  improvement.  (A  "public  work  or 
improvement"  is  defined  in  San  Francisco  Administrative  Code  Chapter  6.)  This  subsection  is  effective 
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for  those  public  works  or  impruvemenls  where  ilie  award  of  the  construction  contract  (as  defined  and 
regulated  by  Administrative  Code  Chapter  6)  occurs  after  Aumst  10.  2004. 

(c)       The  Treasurer  of  the  City  and  County  of  San  Francisco  is  hereb\  authorized  to  negotiate 
a  line(s)  of  credit  or  any  credit  enhancement  program(s)  or  rmancuil  products!  s)  with  a  rinancial 
institution(s)  to  provide  funding;  the  program's  guaranty  pool  may  serve  as  collateral  for  any  such  line, 
of  credit. 

In  the  event  the  City  desires  to  provide  credit  enhancement  under  this  Subsection  for  a  period  in 
excess  of  one  fiscal  year,  the  full  af>f^regate  amount  of  the  City's  obligations  under  such  credit 
enhancement  must  be  placed  in  a  se^rcRated  account  encumbered  solely  by  the  City's  obligations  under 
such  credit  enhancement. 

7.  Term  of  Bonding  Assistance  Program.  The  IIRC  is  authorized  to  enter  into  the 

agreements  described  in  this  Section  for  so  long  as  the  Controller  is  able  to  certify  the  availability  of 
funds  for  any  new  guarantee  agreement. 

8.  Default  on  Guarantees.  The  Human  Rights  Commission  shall  decertify  any  contractor 

that  defaults  on  a  loan  or  bond  for  which  the  City  has  provided  a  guarantee  on  the  contractor's  behalf- 
However,  the  Human  Rights  Commission  may  in  its  sole  discretion  refrain  from  such  decertification 
upon  a  finding  that  the  City  has  contributed  to  such  default. 

SEC.  14AJ2.  EXCEPTIONS  AND  WAIVERS. 

(A)      The  Director  shall  waive  the  DBE  bid/ratings  discounts  and  good  faith  efforts 
requirements  of  this  ordinance  under  the  following  circumstances: 

L  WJienever  the  Director  finds,  with  the  advice  of  the  contract  awarding  authority  and  the 

Office  of  Contract  Administration,  that  needed  goods  or  services  are  available  from  a  sole  source  that 
is  not  currently  disqualified  from  doing  business  with  the  Cit\. 

2.  If  the  contract  awarding  authority  certifies  in  writing  to  the  Director,  prior  to  the 

Controller's  contract  certification,  that  (a)  the  contract  is  being  awarded  under  emergency 
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circumstances  as  described  and  defined  in  Administrative  Code  Section  6.60  or  Administrative  Code 


Section  21.15  and  (b)  ( i)  there  is  no  time  to  apply  bid/ratinss  discounts  or  establish  subcontractins 
soals,  or(ii)  there  are  no  immediately  available  DBEs  that  are  capable  of  performins  the  emergency 
work. 

(B)  The  Director  shall  waive  the  DBE  bid/rating  discount  for  contracts  in  excess  of 
$5,000,000  whenever  a  contract  awarding  authority  establishes  that: 

1.  Sufficient  qualified  DBEs  capable  of  providing  the  needed  goods  and  services  required 
by  the  contract  are  unavailable  and  sufficient  qualified  businesses  located  outside  San  Francisco 
capable  of  providing  the  needed  goods  and  services  required  by  the  contract  are  available;  or 

2.  The  application  of  the  DBE  discount  will  result  in  significant  additional  costs  to  the  City 

if  the  waiver  of  the  bid  discount  is  not  granted. 

( C)  The  bid/rating  discount  provisions  of  this  ordinance  are  not  applicable  to  any  contract 
estimated  by  the  contract  awarding  authority  to  cost  in  excess  of  $10,000,000. 

SEC.  14A.13.  MONITORING  AND  COMPLIANCE. 

(A)  The  Director  shall  monitor  the  City's  utilization  of  DBEs  in  City  contracting.  The 
Director  shall  issue  an  exit  report  for  any  contract  that  includes  DBE  subcontracting  participation  or 
DBE  prime  contract  participation  as  a  joint  venture  partner.  The  purpose  of  this  exit  report  is  to  ensure 
that  prime  contractors  are  complying  with  their  commitments  to  use  DBE  subcontractors  and  DBEs  are 
performing  services  as  set  forth  in  the  bid/proposal  and  contract  documents  for  the  joint  ventures. 

(B)  Noncompliance  By  Contractors. 

In  cases  in  which  the  Director  has  cause  to  believe  that  a  contractor  has  failed  to  comply  with 
any  of  the  requirements  of  this  ordinance,  rules  and  regulations  adopted  pursuant  to  this  ordinance  or 
contract  provisions  pertaining  to  DBE  participation,  the  Director  shall  notify  the  contract  awarding 
authority  and  shall  attempt  to  resolve  the  noncompliance  through  conference  and  conciliation.  If  the 
noncompliance  cannot  be  resolved,  the  Director  shall  conduct  an  investigation  and,  where  the  Director 

Mayor  Newsom,  Supervisor  Ammiano^Dtpry,  .       ^ 2^ /&Z-^ 

BOARD  OF  SUPERVISORS  Page  30 

8/10/2004 


1 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


so  finds,  issue  a  written  findins  of  noncompliance.  The  Director's  findine  shall  indicate  whether  the 
contractor  acted  in  good  faith  or  whether  noncompliance  was  based  on  willful  or  had  faith 
noncompliance  with  requirements  of  this  ordinance,  rules  and  refjulaiions  adopted  pursuant  to  this 
ordinance  or  contract  provisions  pertaining  to  DEE  participaiiun.  Where  the  Director  finds  that  the 
contractor  acted  in  good  faith,  after  affording  the  contractor  notice  and  an  opportunity  to  be  heard,  the 
Director  shall  recommend  that  the  contract  awarding  authorily  take  appropriate  action.  Wlxere  the 
Director  finds  willfid  or  bad  faith  noncompliance,  after  affording  the  contractor  notice  and  an 
opportunity  to  be  heard,  the  Director  shall  impose  sanctions  for  each  violation  of  the  ordinance,  rules 
and  regulations  adopted  pursuant  to  this  ordinance  or  contract  provisions  pertaining  to  DBE 
participation  that  may  include: 

L  Declaring  the  bidder  or  contractor  nonresponsive  and  ineligible  to  receive  the  award  of 

any  pending  contract; 

2.  Declaring  the  bidder  or  contractor  to  be  an  irresponsible  bidder  and  disqualifxmz  the 

bidder  or  contractor  from  eligibility  for  providing  goods  or  services  to  the  City  for  a  period  of  up  to 
five  years,  with  a  right  of  review  and  reconsideration  by  the  Commission  after  fvvo  years  upon  a 
showing  of  corrective  action  indicating  violations  are  not  likely  to  recur; 

3.  If  the  bidder  or  contractor  is  a  DBE,  revoking  that  business'  certification  as  a  DBE; 

4.  Determining  that  the  bidder  or  contractor  has  willfully  failed  to  comply  with  the 

provisions  of  this  ordinance  and,  pursuant  to  the  provision  in  the  contract  required  by  Section 
14A8.(B}3  of  this  ordinance,  calculating  the  liquidated  damages  for  which  the  bidder  or  contractor 
shall  be  liable.  Thereafter  the  Director  shall  send  a  written  notice  to  the  Controller,  the  Mayor  and  all 
contract  awarding  authorities  overseeing  any  contract  with  the  bidder  or  contractor,  that  a 
determination  of  willful  or  bad-faith  noncompliance  has  been  made  and  that  all  pa\'rnents  due  the 
bidder  or  contractor  shall  be  withheld  as  agreed  bv  the  bidder  or  contractor  and  the  Orv  pursuant  to 
Section  14A.8(B)3. 
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( C)  The  bidder  or  contractor  may  appeal  the  Director's  decision  to  the  Commission.  The 
Commission  may  sustain,  reverse  or  modify  the  Director's  findinss  and  sanctions  imposed  or  take  such 
other  action  to  effectuate  the  purpose  of  this  ordinance.  An  appeal  by  a  contractor  under  this 
subsection  shall  not  stay  the  Director's  findinss. 

(D)  The  Director  may  require  such  reports,  information  and  documentation  from 
contractors,  subcontractors,  bidders,  contract  awarding  authorities,  and  heads  o  f  departments, 
divisions,  and  offices  of  the  City  as  are  reasonably  necessary  to  determine  compliance  with  the 
requirements  of  this  ordinance. 

( E)  Willful  Noncompliance  by  Contract  Awarding  Authority.  Whenever  the  Director  finds 
after  investigation  that  a  contract  awarding  authority  has  willfully  failed  to  comply  with  its  duties 
pursuant  to  Section  14A.8,  the  Director  shall  transmit  a  written  fmding  of  noncompliance  specifying 
the  nature  of  the  noncompliance,  to  the  contract  awarding  authority,  the  Commission,  the  Mayor  and 
this  Board. 

The  Director  shall  attempt  to  resolve  any  noncompliance  through  conference  and  conciliation. 
Should  such  attempt  fail  to  resolve  the  noncompliance,  the  Director  shall  transmit  a  copy  of  the  finding 
of  noncompliance  along  with  a  finding  that  conciliation  was  attempted  and  failed  to  the  Commission 
and  this  Board. 

The  fmding  of  noncompliance  shall  be  communicated  to  the  Mayor  for  appropriate  action  to 
secure  compliance  pursuant  to  Section  14A.7. 

(F)  If  the  Director  has  reason  to  believe  that  any  person  has  kijowingly  made,  filed,  or 
caused  to  be  filed  with  the  City  any  materially  false  or  misleading  statement  or  report  made  in 
connection  with  this  ordinance,  the  Director  shall  report  that  infonnation  to  the  City  Attorney  or  the 
District  Attorney  for  appropriate  action.  The  Director  shall  be  empowered  to  conduct  an  investigation 
and  for  each  violation  of  this  Subsection  14A.13(F),  to  impose  sanctions  as  set  forth  in  Subsection 
I4A.13. 
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SEC,  14A.14.  SUBCONTRACTING  PROGRAM. 

(A)  For  all  public  works/construction,  architect/erpiineerin^.  prufessional  service,  and 
general  service  contracts  which  the  contract  awardirifi  authnritx  reasonabh  anticipates  will  include 
subcontractor  participation,  prior  to  the  solicitation  of  bids  or  proposals,  the  contract  awarding 
authority  shall  provide  the  Director  with  a  proposed  job  scope,  and  may  submit  written 
recommendations  to  the  Director  re^ardin^  DBE  subcontractor  participation  ^joals  to  be  set  for  the 
contract. 

(B)  Upon  receipt  of  a  proposed  job  scope  and/or  a  written  recommendation  from  a 
contracting  awarding  authority  pursuant  to  Section  14 A.  J  3(A),  the  Director  shall  set  the  DBE 
participation  ^oals  for  each  public  works/  construction,  architect/ensineering.  professional  sen'ice. 
and  general  service  contract  based  upon  the  followinij  factors: 

L  The  extent  of  subcontracting  opportunities  presented  by  the  contract; 

2.  The  availability  of  DBE  .subcontractors  capable  of  providing  goods  and  services  on  the 

contract. 

( C)  The  Director  shall  set  these  goals  within  10  working  days  of  the  date  the  Director 
receives  from  a  contract  awarding  authority  a  proposed  job  scope  and/or  written  recommendation.  If 
the  Director  fails  to  act  within  10  days,  and  the  contract  awarding  authority  submitted  to  the  Director 
recommended  goals,  the  recommended  goals  shall  be  deemed  approved  by  the  Director,  provided  the 
goals  are  based  upon  the  factors  identified  above. 

(D)  All  solicitations  for  bidders  on  prime  public  works/construction,  architect/engineering, 
professional  service,  and  general  service  contracts  shall  require  each  bidder  to  do  the  following: 

L  Demonstrate  in  its  bid  that  it  has  used  good-faith  efforts  (as  defined  in  Section  14.-\.4)  to 

use  DBE  subcontractors;  and 
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2.        Identify  the  particular  DBF  subcontractors  to  be  used  in  performin.^  the  contract, 
specifying  for  each  the  dollar  value  of  the  participation,  the  type  of  work  to  be  performed  and  such 
information  as  may  reasonably  he  required  to  determine  the  responsiveness  of  the  bid. 

Except  as  provided  in  Section  14A.14,  bids  not  meeting  the  requirements  of  Section  14A.14  shall 
be  declared  nonresponsive. 

(E)  A  contract  awardins  authority  may  request  that  the  Director  waive  or  reduce  the  DBE 
subcontractor  participation  goals  by  submitting  the  reasons  therefor  in  writins  to  the  Director  prior  to 
the  solicitation  of  bids. 

(F)  A  bidder  or  contractor  may  request  that  the  Director  waive  or  reduce  the  DBE 
subcontractor  participation  goals  by  submitting  in  writing  with  its  bid  to  the  contract  awarding 
authority  the  reasons  therefor. 

(G)  The  Director  may  grant  the  request  for  waiver  or  reduction  made  pursuant  to  Sections 
14 A.  14(F)  and  (F)  upon  a  determination  that: 

1.  The  reasonable  and  necessary  requirements  of  the  contract  render  subcontracting  or  the 
participation  of  businesses  other  than  the  public  worksAndder  unfeasible; 

2.  Qualified  DBFs  capable  of  providing  the  goods  or  services  required  by  the  contract  are 
unavailable,  despite  the  prime  contractor's  or  the  department's  good-faith  efforts  to  locate  DBFs  to 
meet  the  participation  goals;  or 

3.  The  available  DBFs  have  given  price  quotes  that  exceed  competitive  levels  beyond 

amounts  that  can  be  attributed  to  the  increased  costs  faced  by  small  local  businesses. 

(H)  Whenever  the  Director  denies  a  contractor's  request  to  waive  or  reduce  the 
participation  goals,  the  contractor  may  appeal  that  denial  to  the  Commission.  The  Commission's 
decision  on  the  request  shall  be  final.  In  reviewing  the  Director's  denial  of  a  contractor's  request  to 
waive  or  to  reduce  participation  goals,  the  Commission  shall  consider  the  extent  of  subcontracting 
opportunities  presented  by  the  contract  and  the  availability  of  DBE  subcontractors  capable  of 
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providing  20ods  and  services  on  the  contract.  The  Commission  may  overrule,  sustain  or  modify  the 
Director's  decision  by  applying  the  same  standards  that  the  Director  is  required  to  apply,  as  set  forth  in 

Subsection  (G)  above. 

(I)       The  contract  awarding  authority  shall  require  bidders  or  proposers  on  the  contracts  to 
contact  DBEs  before  listing  them  as  subcontractors  in  the  bid  or  proposal.  The  contract  awardinj^ 
authority  shall  declare  bids  or  proposals  that  fail  to  satisfy  this  requirement  nonresponsive. 

(J)       During  the  term  of  the  contract,  any  failure  to  comply  with  the  level  of  DUE 
subcontractor  participation  specified  in  the  contract  shall  be  deemed  a  material  breach  of  contract 

(K^     The  provisions  of  this  subsection  (K)  shall  govern  any  Amendment  to  a  Pre- 
existing Contract  as  that  term  is  defined  in  Section  14A.4  for  types  of  contracts  enumerated  in 
subsection  (A)  of  this  Section.  The  Contract  Awarding  authority  shall  notifv  the  Director  of  the 
proposed  Amendment  to  a  Pre-Existing  Contract  and  the  Director  shall  set  the  DBE 
participation  goals  for  the  contract  based  on  the  factors  set  forth  in  subsection  (B)  of  this 
Section.  The  Director  mav  grant  a  request  for  a  waiver  or  reduction  based  on  the  factors  set 
forth  in  subsection  (G)  of  this  Section.  The  DBE  participation_aoa[s  shall  aoplv  wh)^ni^h9 
Contractor  hires  new  subcontractors.  The  Director  or  the  Commission  may  adofit  regulations 
governing  the  application  of  DBE  participation  goals  under  this  subsection. 
SEC.14A.15.  REPORTING  AND  REVIEW. 

(A)      Reporting  by  the  Director.  Commencing  October  1.  2004  and  no  later  than  ilie  first  day 
of  every  third  month  thereafter,  the  Director  shall  issue  a  written  report  to  ihis  Board.  Thai  report  shall 
document  each  City  department's  performance  under  the  terms  of  this  ordinance,  including,  among 
other  things,  each  City  department's  progress  in  meeting  its  DBE  goals  and  the  success  of  each 
department's  prime  contractors  complying  with  its  best  efforts  obligations  to  meet  DBE  .<:ubcontracting 
goals.  That  report  shall  also  state  whether  or  not  each  City  department  has  fullx  reported  all  data 
required  by  this  ordinance  or  requested  by  HRC  or  the  Controller. 
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1.  Whenever  the  Director's  report  concludes  that  a  department  management's  intentional 
disregard  or  nesUsent  performance  of  obligations  imposed  by  this  ordinance  has  contributed  to  that 
department's  failure  to  meet  its  prime  contracting  soals  or  the  failure  of  its  prime  contractors  to  use 
their  best  efforts  to  meet  their  subcontracting  goals  or  whenever  the  Director's  report  concludes  that  a 
City  department  has  failed  to  provide  any  data  required  by  this  ordinance  or  requested  by  the  HRC  or 
the  Controller,  the  Clerk  of  this  Board  shall  schedule  before  the  appropriate  committee  of  the  Board  a 
hearing  on  that  report.  The  Clerk  shall  also  sive  notice  of  that  hearing  to  the  heads  of  the  departments 
identified  in  the  report  and  request  the  attendance  of  the  heads  of  those  departments  at  the  committee 
hearing.  The  Clerk's  notice  shall  inform  the  department  heads  that  they  must  be  prepared  to  respond  to 
the  Director's  finding  of  intentional  disregard  and/or  negligent  performance  and  to  explain  what  steps 
they  intend  to  take  to  forestall  repetition  of  the  problems,  identified  in  the  Directors'  report.  The  same 
procedure  shall  be  followed  whenever  the  Director's  report  identifies  any  department  as  having  failed 
to  meet  its  prime  or  subcontracting  goals  for  three  consecutive  quarters.  If  the  Director's  report 
indicates  that  a  City  department  has  not  met  its  goals  for  three  consecutive  quarters,  HRC  and  the  City 
department  shall  institute  a  targeted  program  to  remedy  lack  of  participation  by  DBEs  in  any  affected 
industry. 

2.  The  Director  shall  report  to  the  Commission  all  waivers  acted  upon  pursuant  to  Section 
14A.12.  Such  report  shall  be  made  on  a  monthly  basis  following  the  granting  of  the  waiver. 

(B)  Reporting  by  the  Commission.  By  July  1st  of  each  fiscal  year  subject  to  this  ordinance,  the 
Commission  shall  submit  an  annual  report  to  the  Ma^for  and  this  Board  on  the  progress  of  the  City 
toward  the  goals  of  this  ordinance,  together  with  an  identification  of  problems  and  specific 
recommendations  for:  (1)  discontinuing  the  DBE  bid  discounts  in  those  cases  where  the  bid  discounts 
are  no  longer  needed:  and  (2)  improving  the  City's  performance  in  fostering  DBE  participation  in  City 
contracting. 
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(C)  This  Board  shall  act  upon  the  Commission's  recommendations  hv  the  first  Board  meeting  of 

January  in  each  fiscal  year  subject  to  this  ordinance. 

(D)  By  the  last  day  of  each  fiscal  year,  all  contract  awarding  authorities  and  City  departments 
shall  report  annually  to  the  Mayor  on  their  progress  in  the  preceding  fiscal  year  toward  the 
achievement  of  the  DBE  participation  goals 

SEC.  14A.16.  SEVERABILITY. 

The  provisions  of  this  ordinance  are  declared  to  be  separate  and  severable.  The  invalidity  of 
any  clause,  sentence,  paragraph,  subdivision,  section  or  portion  of  this  ordinance,  or  the  invalidity  of 
the  application  thereof  to  any  person  or  circumstances  shall  not  affect  the  validity  of  the  remainder  of 
this  ordinance,  or  the  validity  of  its  application  to  other  persons  or  circumstances. 
SEC.  14A.17.  GENERAL  WELFARE  CLAUSE. 

In  undertaking  the  enforcement  of  this  ordinance,  the  Cil\  is  cissuniing  an  undertaking  only  to 
promote  the  general  welfare.  It  is  not  assuming,  nor  is  it  imposing  on  its  officers  and  employees,  an 
obligation  for  breach  of  which  it  is  liable  in  money  damages  to  any  person  who  claims  that  such  breach 
proximately  caused  injury. 

SEC.  14A.18  SUSPENSION  OF  CHAPTER  12D.A. 

Effoctivo  immodiatoly  upon  tho  pascago  of  this  ordinanco,  all  provisions  of 
Administrativo  Code  Chapter  12D.A  shall  bo  and  aro  suspended  and  aro  of  no  forco  and 

SEC.  14A.19  OPERATIVE  DATE;  APPLICABILITY. 

This  ordinanco  shall  bocomo  offoctivo  and  oporativo  immodiately  upon  passage,  and 
chall  oxpiro  on  tho  61st  day  following  passage  unless  roonactod  as  provided  by  Section  2.107 
of  tho  San  Francisco  Charter. 

The  provisions  of  this  ordinance  aro  intondod  to  substitute  a  DBE  program  for  tho  MBE 
and  WBE  programs  that  tho  Superior  Court  invalidated  in  its  ordor  of  July  26,  200^  in  Coral 
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Construction  Inc.  v.  City  and  County  of  San  Francisco  (Sup.  Ct.  No.  ^212^9).  Whon  any 
provision  of  tho  San  Francisco  Municipal  Codo  rotors  to  Ctiaptor  12D.A  of  the  San  Francisco 
Administrative  Code,  it  shall  bo  road  as  referring  instead  to  Chapter  I^A  as  sot  forth  in  this 
omorgoncy  ordinance. 

This  ordinance  shall  govern  all  contracts  initiated  on  or  after  July  26,  2004. 

Section  2.  Declaration  of  Emergency  under  Section  2.107  of  the  San  Francisco 
Charter. 

Section  2.107  of  the  San  Francisco  Charter  authorizes  passage  of  an  emergency 
ordinance  in  cases  of  public  emergency  affecting  life,  health,  property,  or  for  the  uninterrupted 
operation  of  any  City  or  County  department  or  office  required  to  comply  with  time  limitations 
as  established  by  law.  The  Board  of  Supervisors  hereby  finds  and  declares  that  an  actual 
emergency  exists  that  requires  the  passage  of  this  Emergency  Ordinance.  This  emergency 
declaration  is  based  on  the  following: 

1 .  The  City  and  County  of  San  Francisco  and  its  departments  are  currently 
engaged  in  a  large  number  of  public  services  and  projects  that  are  vital  to  the  health,  safety 
and  welfare  of  San  Francisco  and  its  citizens,  such  as  the  construction  and  repair  of  energy, 
water,  and  transportation  equipment  and  facilities,  and  the  provision  of  social,  medical,  public 
safety  and  other  sen/ices  to  San  Franciscans.  Many  of  these  services  and  projects  are 
required  or  authorized  by  law. 

2.  In  order  to  perform  these  services  and  accomplish  these  projects,  the  City  often 
enters  into  contracts  with  outside  entities.  The  ability  to  bid,  negotiate,  award  and  enforce 
contracts  in  a  timely  manner  is  often  critical  to  the  accomplishment  of  public  projects  and 
services.  In  order  to  receive  funding  and/or  secure  or  maintain  legal  authorization  to  proceed, 
the  City  may  be  under  an  obligation  to  execute  projects  or  deliver  services  according  to  a 
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determined  timeline.  Failure  to  meet  these  requirements  may  jeopardize  receipt  of  funding  or 
authority  to  proceed  witti  a  needed  project  or  service.  Failure  to  timely  accomplish  some 
pending  public  projects  or  deliver  public  services  may  jeopardize  public  health  and  safety,  or 
damage  public  property. 

3.  On  July  26,  2004,  the  San  Francisco  Superior  Court  entered  the  following  order 
in  Coral  Construction,  Inc.  v.  City  and  County  of  San  Francisco  (Sup.  Ct.  No.  421249):  "(P;he 
City  is  hereby  permanently  enjoined  and  prohibited  from  enforcing  or  attempting  to  enforce 
the  race  and  gender  conscious  provisions  of  the  MBEA/VBE  Ordinance  or  any  other  public 
contracting  program  that  discriminates  against  or  grants  preferential  treatment  to  any 
individual  or  group  on  the  basis  of  race,  sex,  color,  ethnicity,  or  national  origin  in  the  operation 
of  public  contracting  now  and  in  the  future."  The  injunction  became  effective  immediately. 

4.  The  court's  decision  invalidated  and  restrained  the  City  from  enforcing  a  portion 
of  San  Francisco's  long-established  procedures  for  bidding,  negotiating,  awarding  and 
enforcing  contracts,  which  had  been  adopted  to  remedy  identified  discrimination  against 
minority-  and  women-owned  businesses  and  to  ensure  equal  opportunities  in  public 
contracting.  On  the  basis  of  submissions  from  City  departments  that  are  on  file  with  the  Cierk 

of  the  Board  of  Supervisors  in  File  No.  and  which  are  hereby  declared  to  be  a  part  of 

this  ordinance  as  if  set  forth  fully  herein,  the  Board  finds  that  there  is  confusion  and 
uncertainty  regarding  permissible  and  appropriate  contracting  procedures,  and  that  there  is  an 
urgent  need  to  resolve  these  issues  in  order  that  contracting  may  proceed  in  a  timely  manner. 
The  ability  of  the  City  and  County  of  San  Francisco  and  its  departments  to  comply  with  time 
limitations  established  by  law  for  awarding  public  contracts,  providing  public  sen/ices,  and 
accomplishing  public  projects  is  in  jeopardy.  In  addition,  the  delays  in  proceeding  with  some 
of  these  contracts  could  jeopardize  public  health  and  safety,  or  damage  public  property. 
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5.      Based  on  the  foregoing,  including  evidence  in  the  administrative  record  on  file 
with  the  Clerk  of  the  Board  in  File  No.^^^^^/knd  public  testimony,  the  Board  finds  and 
declares  that  an  emergency  exists  that  requires  this  ordinance  to  become  effective 
immediately.  This  emergency  ordinance  will  safeguard  public  health,  safety  and  property,  and 
ensure  that  the  City  and  its  departments  are  able  to  comply  with  time  limits  established  by  law 
for  entering  into  contracts  and  performing  various  public  works  and  functions. 

Section  3.  Providing  for  the  Use  of  Emergency  Contracting  Procedures  in  Sections 
6.60  and  21 .15  of  the  San  Francisco  Administrative  Code. 

The  order  issued  by  the  Superior  Court  on  July  26,  2004  in  Coral  Construction,  Inc.  v. 
City  and  County  of  San  Francisco  (Sup.  Ct.  No.  421249)  invalidating  and  restraining  the  City 
from  enforcing  long-established  contracting  procedures  constitutes  an  "actual  emergency" 
under  Sections  6.60  and  21 .15  of  the  San  Francisco  Administrative  Code  sufficient  to  trigger 
the  contracting  procedures  under  those  provisions,  provided  that  the  failure  to  contract  poses 
a  risk  of  loss  of,  or  damage  to,  life,  health,  property  or  essential  ser\/ices  under  Section  6.60  or 
provided  that  contracting  is  necessary  to  safeguard  the  lives  or  property  of  citizens  or  the 
property  of  the  City  or  to  maintain  public  health  or  welfare  under  Section  21.15, 

Section  4.  Providing  for  Data  Collection  to  Ensure  Nondiscrimination  in  Contracts. 

The  Director  of  the  Human  Rights  Commission  shall  have  the  ultimate  responsibility  for 
ensuring  that  the  necessary  data  is  collected  and  analyzed  to  ensure  nondiscrimination  in  City 
contracting  on  any  basis  prohibited  by  law.  Annually,  and  more  often  if  the  Director  deems 
necessary,  the  Director  shall  analyze  the  most  recently  available  data  regarding  the 
composition  of  businesses  in  the  various  industries  and  professions  doing  business  with  the 
City.  Applying  statistically  sound  methods  of  analysis  and  considering  other  evidence  of 
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discrimination,  the  Director  shall  identify  areas  of  contracting  where  an  inference  can  be  made 
that  the  City  or  any  of  its  departments  is  discriminating  in  its  contracts.  The  results  of  this 
study  shall  be  included  in  the  Commission's  annual  report  to  the  Mayor  and  the  Board  of 
Supervisors. 

The  Human  Rights  Commission  shall  by  regulation  require  contract  awarding 
authorities,  departments  and  the  Controller  to  provide  to  the  Director  such  information  as  will 
be  necessary  to  enable  the  Director  to  keep  a  database  from  which  discrimination  can  be 
identified,  to  report  to  the  Mayor  and  the  Board  of  Supenyisors  at  the  end  of  each  fiscal  year 
on  discrimination  in  City  contracting,  and  to  perform  his/her  other  duties.  The  database  is  a 
public  record  available  to  the  public  as  provided  by  state  and  local  law. 


APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
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FILE  NO.  021825  Arwenam^^  of  lV>c  VVjKtlc -^"^'^    ORDINANCE  NO.  Q^O-C^ 

[RCN  Proposed  OVS  Franchise] 

Ordinance  granting  a  four  year  franchise  to  RCN  Telecom  Services,  Inc.  v;lth  an 
opportunity  for  two  extensions  of  three  years  each,  for  use  of  the  public  rights-of-way 
within  the  City  and  County  of  San  Francisco  to  provide  open  video  system  services 
and  cable  internet  services  upon  compliance  with  the  terms  of  this  franchise. 
Note:  This  entire  section  is  new. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

RECITALS. 

This  Franchise  is  granted  by  the  City  and  County  of  San  Francisco,  a  municipal  corporation 
("City"),  to  RCN  Telecom  Services,  Inc.,  a  California  Corporation  ("Grantee"),  pursuant  to 
Chapter  1 1  of  the  San  Francisco  Administrative  Code. 

This  Franchise  is  granted  in  reliance  upon  the  following  facts  and  circumstances: 

1.  On  July  30,  1999,  Grantee  submitted  a  written  application  for  a  cable  system  franchise  to 
the  Board  of  Supervisors  ("Board")  and  on  September  7,  1999  submitted  the  initial 
estimated  application  processing  fee. 

2.  On  July  25,  2000,  the  Board  awarded  Grantee  a  cable  franchise  ("cable  franchise")  by 
Ordinance  No.  204-00. 

3.  Grantee  is  currently  constructing,  installing,  and  maintaining  facilities  in  the  Public  Rights- 
of-Way  to  provide  Telecommunications  Service,  Video  Service,  and  Cable  Internet 
Service  within  the  City  under  the  cable  franchise. 

4.  On  November  1 ,  2002,  Grantee  applied  to  the  City  to  terminate  its  cable  franchise  and 
replace  it  with  an  Open  Video  System  ("OVS")  Franchise. 
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5.  On  November  25,  2002,  the  Federal  Communications  Commission),  pursuant  to  47 
U.S.C.  Section  573,  approved  Grantee's  certification  to  operate  an  OVS  in  the  City  and 
County  of  San  Francisco. 

6.  The  City  has  authority  pursuant  to  Article  XI,  Sections  7  and  9  of  the  California 
Constitution,  and  Section  16.1 1 1  of  its  Charter,  to  grant  a  franchise  to  Grantee  to  install 
facilities  in  the  Public  Rights-of-Way  and  to  provide  OVS  services  using  such  facilities. 

7.  Grantee  will  comply  with  all  of  the  terms  of  this  Franchise  and  will  not  challenge  the  City's 
authority  to  enforce  any  term  of  the  Franchise.  In  addition.  Grantee  will  not  allege  that 
any  provision  herein  is  inapplicable  or  unenforceable  because  Grantee  is  an  OVS 
operator  rather  than  a  cable  operator. 

8.  This  Franchise  will  permit  Grantee  to  provide  Video  Service  and  Cable  Internet  Service 
within  the  geographic  area  of  the  City  and  County  of  San  Francisco. 

9.  This  Franchise  replaces,  supercedes,  and  extinguishes  all  of  Grantee's  rights  and 
obligations  pursuant  to  the  cable  franchise,  and  Grantee's  rights  and  obligations  to  the 
City  shall  henceforth  be  as  set  forth  in  this  OVS  Franchise. 

10.  In  compliance  with  Charter  Section  16.1 11  and  Section  1 1.13(a)  of  Chapter  11,  which 
require  a  "competitive  process"  before  a  franchise  is  awarded,  the  City  issued  a 
solicitation  of  applications  on  May  15,  2003  for  the  grant  of  an  OVS  franchise,  on  terms 
and  conditions  similar  to  those  set  forth  herein.  The  City  published  notice  of  the 
solicitation  of  applications  in  the  San  Francisco  Independent  and  the  City's  website. 
DTIS  also  informed  cable  overbuilders  and  OVS  providers  operating  in  California. 

11.  No  proposals  were  received  in  response  to  the  request  for  proposals  prior  to  the  June  3, 
2003  deadline. 

12.  In  accordance  with  Section  1 1 .13(f)  of  Chapter  1 1  of  the  San  Francisco  Administrative 
Code,  DTiS  has  submitted  a  final  report  to  the  Board  of  Supervisors  recommending 
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granting  Grantee  this  OVS  Franchise,  subject  to  certain  obligations  and  restrictions  on 
Grantee.  DTIS  has  determined  that,  in  light  of  Grantee's  current  financial  circumstances, 
current  market  conditions,  and  Grantee's  potential  to  continue  to  provide  Video  Service 
and  Cable  Internet  Service  in  competition  vyith  the  incumbent  cable  operator,  it  is  in  the 
best  interest  of  the  City  to  terminate  the  cable  franchise  granted  by  Ordinance  204-00 
and  grant  an  OVS  Franchise  to  Grantee  for  a  term  of  four  years,  subject  to  certain 
obligations  and  restnctions. 

13.  On  January  27,  2003,  the  Telecommunications  Commission  recommended,  as  a  policy 
recommendation  only,  that  the  Board  approve  Grantee's  proposal  subject  to 
considerations  raised  by  DTIS  in  its  final  report. 

14.  The  Land  Use  Committee  of  the  Board  of  Supen/isors  held  public  hearings  on  July  12 
and  August  9,  2004  to  consider  the  proposed  OVS  Franchise  and  its  procedural  and 
substantive  impacts  on  the  City.  The  Committee  has  determined  that,  in  light  of 
Grantee's  current  financial  circumstances,  current  market  conditions,  and  Grantee's 
potential  to  continue  to  provide  Video  Service  and  Cable  Internet  Sen/ice  in  competition 
with  the  incumbent  cable  operator,  it  is  in  the  best  interest  of  the  City  to  terminate  the 
cable  franchise  granted  by  Ordinance  204-00  and  grant  an  OVS  Franchise  to  Grantee  for 
a  term  of  four  years,  subject  to  the  obligations  and  restrictions  set  forth  herein. 

15.  The  Board  finds  that  granting  Grantee  an  OVS  Franchise  within  the  geographic  area  of 
the  City  will  enable  continued  competition  in  the  provision  of  Video  Sen/ice  and  Cable 
Internet  Service. 

16.  The  Board  finds  that  competition  in  the  provision  of  Video  Ser^/ice  and  Cable  Internet 
Service  may  result  in  lower  prices,  innovative  service  offerings  and  greater  choice  of 
services  for  consumers,  and  improvements  in  customer  service. 
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17.  The  Board  finds  that  terminating  the  cable  franchise  and  replacing  it  with  the  OVS 
Franchise  as  set  forth  herein  will  increase  the  likelihood  of  continued  competition  for 
Video  Service  and  Cable  Internet  Service  in  the  City. 

1 8.  The  Board  finds  that  terminating  the  cable  franchise  and  replacing  it  with  the  OVS 
Franchise  as  set  forth  herein  is  appropriate  in  light  of  the  particular  market  position  and 
characteristics  of  the  Grantee.  Grantee  has  been  providing  Video  Service  and  other 
sen/ices  in  the  City  for  more  than  three  years.  Grantee  currently  has  approximately 
3,150  subscribers  in  the  City  and  430,000  subscribers  nationwide.  Grantee  has  been 
building  its  System  in  the  City  in  the  face  of  competition  from  the  incumbent  cable 
operator. 

19.  The  Board  finds  that  Grantee  is  facing  serious  financial  hardship  and  that  it  might  exit  the 
market  in  the  City  altogether  if  the  City  does  not  replace  the  cable  franchise  with  an  OVS 
Franchise  as  set  forth  herein.  The  Grantee's  financial  condition  weighs  against  the  City 
granting  an  OVS  Franchise.  However,  the  Grantee  offers  the  prospect  of  providing 
significant  competition  to  the  incumbent  cable  operator  in  the  future  if  it  overcomes  its 
current  financial  difficulties.  If  it  does,  consumers  may  benefit  from  lower  prices  and 
improved  service.  Grantee  already  has  built  its  System  in  some  parts  of  the  City  and  is 
already  providing  Video  Serv'ce  and  Cable  internet  Service  in  the  City  in  competition  with 
the  incumbent  cable  operator.  In  addition,  current  conditions  in  the  telecommunications 
market  make  it  unlikely  that,  within  the  next  few  years,  another  facilities-based  service 
provider  is  likely  to  seek  to  enter  the  market  and  compete  against  the  incumbent  cable 
operator.  The  Board  therefore  finds  that,  because  (i)  the  Grantee  is  likely  to  exit  the 
market  in  the  City  if  the  City  does  not  replace  the  cable  franchise  with  the  OVS  Franchise 
as  set  forth  herein,  and  (ii)  within  the  next  few  years  no  other  facilities-based  provider  is 
likely  to  enter  the  market  and  compete  with  the  incumbent  cable  operator  to  provide 
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Video  Service  and  Cable  Internet  Sen/ice  in  the  City,  consumers  will  be  best  served  by 
granting  Grantee  an  OVS  Franchise  as  set  forth  herein. 

20.  Grantee  acknowledges  and  agrees  that  the  renewal  provisions  in  47  U.S.C.  §  546  do  not 
apply  to  this  OVS  Franchise  and  do  not  create  any  rights  for  Grantee. 

21 .  The  Board  finds  that  granting  an  OVS  Franchise  for  a  period  of  four  years  provides 
Grantee  a  reasonable  period  of  tinne  for  it  to  improve  its  financial  condition  and 
demonstrate  that  it  is  capable  of  providing  seoyice  to  a  substantial  number  of  San 
Francisco  households.  At  the  same  time,  the  Board  recognizes  that  granting  Granioo 
this  OVS  Franchise  may  create  a  disincentive  for  other  facilities-based  providers  to  enter 
the  market  and  provide  Video  Service  and  Cable  Internet  Sen/ice  in  competition  with  the 
incumbent  cable  operator.  The  City  finds  that  granting  an  OVS  Franchise  for  a  period  of 
four  years,  without  any  right  to  or  presumption  of  renewal,  would  minimize  any  such  risk. 

22.  This  Franchise  relieves  Grantee  of  the  System  construction  requirements  that  were 
contained  in  the  cable  franchise  granted  by  Ordinance  No.  204-00.  The  Board  finds  that 
such  relief  is  necessary  to  increase  the  likelihood  that  Grantee  will  remain  in  the  market 
and  continue  to  compete  with  the  incumbent  cable  operator. 

23.  Grantee  will  continue  to  provide  channel  capacity,  facilities,  and  support  for  public, 
education,  and  government  ("PEG")  access  cable  television  programming.  Grantee  will 
provide  7  PEG  access  channels.  Grantee  has  also  agreed  to  a  procedure  for  converting 
those  channels  into  digital  equivalents  at  an  equitable  ratio  for  the  City.  Grantee  will 
provide  17  video  feeds  for  PEG  channels  and  PEG  financial  support,  on  a  percent  of 
gross  revenue  basis,  greater  than  the  support  currently  provided  by  the  incumbent  cable 
provider,  subject,  as  provided  herein,  to  adjustment  of  Grantee's  ongoing  obligations  to 
match  any  percentage  or  per  subscriber  contributions  obligation  imposed  on  Comcast  as 
part  of  its  current  franchise  renewal. 
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24.  Grantee  will  pay  to  the  City  a  five  percent  (5%)  fee  on  Gross  Revenues  derived  from 
operation  of  the  System  to  provide  Services  to  compensate  the  City  for  the  benefits 
derived  from  use  of  the  Public  Rights-of-Way.  Grantee  will  also  pay  all  of  the  fees  and 
taxes  required  by  applicable  law,  including  the  Street  Damage  Restoration  Fee  set  forth 
in  Section  2.4.44  of  the  San  Francisco  Public  Works  Code. 

25.  Grantee  will  provide  to  the  City,  for  City  use,  Fiber  Optic  Infrastructure,  Video  Service  or 
Cable  Internet  Service  and  City  Conduit  for  installing  Fiber  Optic  Infrastructure. 

26.  Grantee  will  offer  Service  to  all  of  the  locations  within  the  City  that  Grantee  currently 
passes  with  its  System.  Those  locations  are  set  forth  in  Appendix  4  hereto. 

27.  Grantee  has  agreed  to  criteria  for  any  future  expansion  of  its  System  that  will  preclude 
discrimination  on  the  basis  of  the  income  level  or  minority  status  of  the  residents  of  a 
neighborhood  and  has  agreed  to  specific  provisions  that  explicitly  prohibit  discrimination. 

28.  Grantee  will  provide  eligible  low  income  subscribers  a  discounted  rate  on  Video  Service 
that  should  make  Video  Service  more  affordable  and  may  increase  subscribership 
among  low  income  consumers. 

29.  Pursuant  to  the  terms  of  a  letter  agreement  dated  July  1 0,  2000,  and  adopted  by 
Resolution  of  the  Board  No.  730-00,  Grantee  will  also  provide,  at  no  cost  to  the  City, 
cable  drops,  cable  modems,  and  Cable  Internet  Services  for  use  in  a  City  administered 
pilot  project  designed  to  address  and  bridge  the  digital  divide, 

30.  Grantee  has  demonstrated  that  it  has  the  technical  qualifications  and  ability  to  provide 
Video  Service  and  Cable  Internet  Service  as  authorized  in  this  Franchise.  Grantee  is 
currently  providing  such  services  to  consumers  in  San  Francisco  and  Peninsula 
communities,  such  as,  South  San  Francisco,  Daly  City,  San  Mateo,  Redwood  City, 
Burlingame  in  addition  to  serving  in  the  New  York,  Boston,  Chicago,  Philadelphia,  and 
Washington  D.C.  metropolitan  areas. 
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31.  The  technical  capabilities  and  performance  standards  of  Grantee's  facilities  are  equal  to 
or  exceed  those  generally  being  deployed  on  a  large  scale  for  residential  consumers 
within  the  City. 

32.  All  portions  of  Grantee's  System  shall  be  constructed  in  a  manner  that  complies  with  all 
existing  and  future  federal,  state,  and  local  construction  requirements,  including  but  not 
limited  to  the  City's  Public  Works  Code  and  the  California  Public  Utilities  Commission 
General  Orders  95  and  128. 

33.  The  Board  finds  that  this  Franchise  will  not  cause  unreasonable  disruption  or 
inconvenience  to  existing  users  of  utility  poles,  public  easements,  or  Public  Rights-of- 
Way.  Under  this  Franchise,  Grantee  will  arrange  for  any  necessary  relocation  of  facilities 
on  poles,  public  easements,  and  Public  Rights-of-Way  at  its  own  cost. 

34.  Grantee's  use  of  poles,  public  easements,  and  Public  Rights-of-Way  is  unlikely  to  have 
any  significant  impact  on  future  use  by  existing  occupants.  However,  to  the  extent  that 
Grantee  occupies  space  on  utility  poles,  public  easements,  and  Public  Rights-of-Way 
there  may  be  less  space  for  subsequent  entrants. 

35.  Grantee  has  agreed  to  be  subject  to  all  governing  applicable  law  as  it  is  now  and  as  it 
may  be  adopted,  including  all  policies  and  procedures  that  the  City  adopts  governing 
customer  sen/ice  and  governing  the  placement  of  facilities  in  the  Public  Rights-of-Way. 
Those  policies  and  procedures  may  mitigate  any  aesthetic  impact  due  to  additional 
cables,  nodes,  and  power  supplies  attached  to  utility  poles  or  additional  utility  boxes 
placed  in  the  Public  Rights-of-Way  by  Grantee  pursuant  to  its  authorization  under  this 
Franchise. 

36.  The  Director  of  the  City's  Planning  Department  has  found  that  the  grant  of  this  Franchise 
is  in  conformity  with  the  City's  General  Plan  and  consistent  with  the  Eight  Priority  Policies 
of  City  Planning  Code  Section  101.1. 
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37.  The  Environmenta!  Review  Officer  of  the  City's  Planning  Department,  by  letter  dated 
May  20,  2003  confirmed  the  conclusion  of  its  May  26,  2000  letter  (the  "Environmental 
Review  Letter"),  a  copy  of  both  letters  are  on  file  with  the  Clerk  of  the  Board  of 
Supervisors,  that  the  City  may  act  as  a  responsible  agency  in  the  grant  of  the  RCN  OVS 
Franchise,  pursuant  to  CEQA  Guidelines  Section  15381 .  The  Environmental  Review 
Letter  analyzed  the  potential  impacts  from  the  grant  of  the  RCN  OVS  Franchise,  in 
accordance  with  CEQA  Guidelines  Section  15164. 

38.  The  Board  has  reviewed  and  relied  upon  the  negative  declaration  and  the  Environmental 
Review  Letter  prepared  at  the  time  that  RCN  obtained  its  Cable  Franchise.  The  Board 
finds  on  the  basis  of  the  whole  record  before  it  that  the  negative  declaration  is  adequate 
and  complete  for  the  Board  to  act  on  this  Franchise.  In  exercising  its  independent 
judgment,  the  Board  concurs  with  and  adopts  the  findings  and  conclusions  made  in  the 
negative  declaration  and  the  Environmental  Review  Letter,  and  incorporates  said  findings 
and  conclusions  as  though  fully  set  forth  herein.  The  Board  also  finds,  on  the  basis  of 
the  Planning  Department's  May  20,  2003  letter,  that  there  have  been  no  changes  to  the 
proposed  activities,  no  changes  to  the  circumstances  surrounding  the  proposed  activities 
have  occurred,  and  no  new  information  has  become  available  since  adoption  of  the 
negative  declaration  that  would  alter  the  findings  set  forth  therein  even  though  the 
negative  declaration  was  adopted  for  RCN's  Cable  Franchise. 

39.  The  Board  finds  that,  while  the  proposed  construction  activities  associated  with  this 
Franchise  may  be  potentially  disruptive  at  each  location  that  is  under  construction  for  the 
duration  of  that  construction,  the  activities  would  not  result  in  impacts  that  exceed  those 
generally  accepted  in  an  urban  environment  where  construction  work  is  a  fact  of  life. 
With  implementation  of  the  mitigation  measures  set  forth  in  the  negative  declaration,  the 
Environmental  Review  Letter  and  this  Franchise,  site  specific  impacts  will  be  mitigated  to 
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a  less  than  significant  level,  and  the  project  overall  will  not  have  a  significant  adverse 
effect  on  the  environnnent. 

40.  The  mitigation  measures  included  in  the  negative  declaration  and  Environmental  Review 
Letter  are  adopted  as  conditions  of  approval  to  this  Franchise  and  will  be  implemented  as 
set  forth  in  the  negative  declaration  and  the  Environmental  Review  Letter.  The  City's 
Department  of  Public  Works  and  DTIS  will  enforce  and  monitor  implementation  of  the 
Mitigation  Measures  through  the  permitting  process. 

41 .  In  consideration  of  the  mutual  covenants,  terms  and  conditions  set  forth  herein  and  of 
Grantee's  payment  of  $100,000  to  the  City  Controller  no  later  than  the  Effective  Date  of 
this  Ordinance  in  consideration  for  the  termination  of  the  Cable  Franchise  approved  on 
July  25,  2000,  the  receipt  and  sufficiency  of  which  are  hereby  acknowledged,  and 
intending  to  be  legally  bound,  the  City  and  Grantee  agree  as  follows: 

Preamble:  The  above  recitals  are  incorporated  into  this  Franchise.  Each  party 
represents  that  the  recitals  are  true  and  correct  as  they  relate  to  that  party's  acts. 

PART  1  -  DEFINITIONS 
Section  1,    DEFINITIONS.  For  purposes  of  this  Franchise,  the  following  terms,  phrases, 
words,  abbreviations  and  their  derivations,  when  capitalized,  shall  have  the  meanings  given 
herein.  When  not  inconsistent  with  the  context,  words  used  in  the  present  tense  include  the 
future  tense;  words  in  the  plural  number  include  the  singular  number;  and  words  in  the 
singular  number  include  the  plural  number.  The  words  "shall"  and  "will"  are  mandatory.  "'May" 
is  permissive.  The  use  of  the  term  "including,"  "such  as"  or  words  of  similar  import  when 
following  any  general  term,  statement  or  matter  shall  not  be  construed  to  limit  such  term, 
statement  or  matter  to  the  specific  items  or  matters,  whether  or  not  language  of  non-limitation 
is  used  with  reference  thereto.  Rather,  such  terms  shall  be  deemed  to  refer  to  all  other  items 
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or  matters  that  could  reasonably  fall  within  the  scope  of  such  statement,  term  or  matter. 
Unless  expressly  stated  otherwise,  words  not  defined  herein  shall  be  given  the  meaning  given 
them  in  Chapter  1 1 ,  and  if  not  defined  therein,  their  common  and  ordinary  meaning.  To  the 
extent  there  is  any  difference  between  a  definition  set  forth  in  this  Franchise  and  a  definition 
set  forth  in  Chapter  1 1 ,  the  definition  used  in  this  Franchise  shall  govern.  References  to 
governmental  individuals  or  entities  refer  to  those  Individuals,  entities,  or  their  successors  in 
authority.  Unless  expressly  stated  otherwise,  if  specific  provisions  of  law  referred  to  herein 
are  renumbered  or  amended,  then  the  reference  shall  be  read  to  refer  to  the  renumbered  or 
amended  provision. 

(a)  "Affected  Service"  shall  have  the  meaning  set  forth  in  Section  60(b)  below. 

(b)  "Agent,"  when  used  with  reference  to  either  party  to  this  Franchise,  means  the 
members,  officers,  directors,  commissioners,  employees,  agents,  contractors  and 
subcontractors  of  such  party,  and  their  respective  heirs,  legal  representatives,  successors  and 
assigns,  when  acting  under  this  Franchise. 

(c)  "Affiliate,"  when  used  in  relation  to  any  Person,  means  another  Person  who 
owns  or  Controls,  is  owned  or  Controlled  by,  or  is  under  common  ownership  or  Control  with, 
such  Person. 

(d)  "Analog  Channel"  means  a  six  (6)  Megahertz  (MHz)  frequency  band. 

(e)  "Analog  PEG  Channel"  shall  have  the  meaning  set  forth  in  Section  48(a) 

below. 

(f)  "Applicable  Law"  means  all  applicable  Federal,  State,  and  City  laws, 
ordinances,  codes,  rules,  regulations  and  orders,  as  the  same  may  be  amended  or  adopted 
from  time  to  time. 

(g)  "Attorneys'  Fees  and  Costs"  means  any  and  all  attorneys'  fees,  costs, 
expenses  and  disbursements,  including,  but  not  limited  to,  expert  witness  fees  and  costs, 
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travel  time  and  associated  costs,  transcript  preparation  fees  and  costs,  document  copying, 
exhibit  preparation,  courier,  postage,  facsimile,  long-distance  and  communications  expenses, 
court  costs  and  the  costs  and  fees  associated  with  any  other  legal,  administrative  or 
alternative  dispute  resolution  proceeding,  fees  and  costs  associated  with  execution  upon  any 
judgment  or  order,  and  costs  on  appeal. 

(h)  "Bandwidth"  means  the  extent  of  the  range  of  frequencies  between  minimum 
and  maximum  endpoints  measured  in  megahertz  (MHz). 

(i)  "Board"  means  the  City's  Board  of  Supervisors. 

(j)        "Board  Approval"  means  the  approval  of  the  San  Francisco  Board  of 
Supervisors  by  resolution  or  ordinance,  as  applicable,  and  the  approval  of  the  Mayor  unless 
the  Mayor's  disapproval  is  overridden  by  the  Board  of  Supervisors.  Board  approval  shall  not 
be  deemed  to  have  occurred  unless  and  until  the  applicable  resolution  or  ordinance  becomes 
effective  in  accordance  with  Applicable  Law. 

(k)       "Bona  Fide  Institutional  Lender"  means  any  one  or  more  of  the  following:  (1)  a 
savings  bank,  a  savings  and  loan  association,  a  commercial  bank  or  trust  company,  an 
insurance  company,  a  real  estate  investment  trust,  or  any  other  Person  which,  at  the  time  a 
pledge  in  trust  or  mortgage  is  recorded  in  favor  of  such  Person,  has  assets  of  at  least 
$500  million  in  the  aggregate  (or  the  equivalent  in  foreign  currency),  and  is  regularly  engaged 
in  the  financial  services  business;  or  (2)  any  special  account,  managed  fund,  department, 
agency  or  Affiliate  of  any  of  the  foregoing;  or  (3)  any  Person  acting  in  a  fiduciary  capacity  for 
any  of  the  foregoing.  For  purposes  hereof:  (1)  acting  in  a  "fiduciary  capacity'"  shall  be  deemed 
to  include  acting  as  a  trustee,  agent,  or  in  a  similar  capacity  under  a  mortgage,  loan 
agreement,  indenture  or  other  loan  document;  and  (2)  a  lender,  even  if  not  a  Bona  Fide 
Institutional  Lender,  shall  be  deemed  to  be  a  Bona  Fide  Institutional  Lender  if,  no  more  than 
thirty  (30)  City  business  days  after  such  loan  is  consummated,  the  note(s)  or  other  evidence 
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of  indebtedness  or  the  collateral  securing  the  same  are  assigned  to  a  Person  then  qualifying 
as  a  Bona  Fide  Institutional  Lender. 

(I)        "Cable  Drop"  shall  have  the  meaning  set  forth  in  Section  45  below. 

(m)      "Cable  Internet  Service"  means  "Online  Computer  Services"  and  "Internet 
Access,"  as  those  terms  are  defined  in  Section  65003  of  the  California  Revenue  and  Taxation 
Code  as  of  the  Effective  Date,  that  are  offered  using  any  of  Grantee's  Facilities  in  the  City. 

(n)  "Cable  Service"  means  the  one  way  transmission  to  Subscribers  of  video 
programming  or  other  programming  service  and  Subscriber  interaction,  if  any,  required  to 
select  or  use  such  video  programming  or  other  programming  service. 

(o)  "Capacity"  means  the  maximum  transmission  capability  of  the  System.  The 
Capacity  for  the  System  can  be  expressed  in  terms  of  bandwidth  measured  in  hertz  (cycles 
per  second)  between  minimum  and  maximum  endpoints. 

(p)       "Channel"  means  both  Analog  Channels  and  Digital  Channel  Equivalents. 

(q)  "Chapter  11"  means  Chapter  1 1  of  the  San  Francisco  Administrative  Code,  as 
it  may  be  amended  from  time  to  time. 

(r)  "City"  means  the  City  and  County  of  San  Francisco,  a  municipal  corporation  of 
the  State  of  California. 

(s)       "City  business  day"  means  each  Monday  through  Friday,  excluding  any  day 
recognized  as  an  official  holiday  by  the  City. 

(t)       "City  Conduit"  shall  have  the  meaning  set  forth  in  Section  46(a)  below. 

(u)       "City  Deposit"  shall  have  the  meaning  set  forth  in  Section  52(b)  below. 

(v)       "C/N"  shall  have  the  meaning  set  forth  in  Section  48(g)(3)  below. 

(w)  "Comcast"  means  Comcast  of  California  II,  Inc.,  the  grantee  under  the  cable 
television  franchise  granted  by  the  City  pursuant  to  Ordinance  No  105-64,  or  any  successor. 
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(x)       "Communications  Project  Grant"  shall  have  the  meaning  set  forth  in  Section 
44(e)  below. 

(y)        "Complete  Outage"  means  loss  of  picture  and  sound  on  all  Channels  to  one  or 

more  Subscribers. 

(z)        "Construction  Sequence  Plans"  shall  have  the  meaning  set  forth  in  Section 
16(a)  below. 

(aa)      "Control"  means  the  power  to  control  the  affairs  and  key  decisions  of  another 
Person,  in  whatever  manner  exercised,  whether  directly  or  indirectly. 

(bb)      "CPI-U"  means  the  Consumer  Price  Index  for  Ail  Urban  Consumers  (base 
years  1982-1984  =  100)  for  the  San  Francisco-Oakland-San  Jose  a.^ea,  published  by  the 
United  States  Department  of  Labor,  Bureau  of  Labor  Statistics.  If  the  Index  is  changed  so  that 
the  base  year  differs,  the  Index  shall  be  converted  in  accordance  with  the  conversion  factor 
published  by  the  United  States  Department  of  Labor,  Bureau  of  Labor  Statistics.  If  the  Index 
is  discontinued  or  revised  during  the  Term,  such  other  government  index  or  computation  with 
which  it  is  replaced  shall  be  used  in  order  to  obtain  substantially  the  same  result  as  would  be 
obtained  if  the  Index  had  not  been  discontinued  or  revised.  Adjustments  in  CPI-U  shall  be 
calculated  by  comparing  the  CPI-U  most  recently  published  with  the  CPI-U  in  effect  on 
February  1 ,  2000.  If  the  CPl-U  has  increased,  then  the  sum  or  amount  payable  on  the 
calculation  date  shall  be  set  by  multiplying  the  sum  or  payment  by  a  fraction,  the  numerator  of 
which  is  the  CPI-U  as  of  the  calculation  date  and  the  denominator  of  which  is  the  CPI-U  in 
effect  on  February  1 ,  2000. 

(cc)      "CPUC"  means  the  California  Public  Utilities  Commission. 

(dd)      "CULCOP"  shall  have  the  meaning  set  forth  in  Section  6(c)  below. 

(ee)  "Demarcation  Point"  means  the  point  within  a  building  or  othen//ise  designated 
by  the  City  where  Grantee's  fiber  terminates. 
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(ff)       "Deposits"  shall  have  the  meaning  set  forth  in  Section  52(b)  below. 

(99)     "Digital  Channel  Equivalent"  means  the  portion  of  the  Capacity  of  the  System 
required  to  deliver  a  digital  video  Signal,  with  accompanying  audio,  meeting  or  exceeding 
National  Television  System  Committee  ("NTSC")  quality  standards, 

(hh)  "DTIS"  means  the  City's  Department  of  Telecommunications  and  Information 
Services. 

(ii)       "DTIS  Director"  means  the  Director  of  DTIS,  or  his  or  her  designee, 
(jj)       "DPW"  means  the  City's  Department  of  Public  Works, 
(kk)      "EAS"  shall  have  the  meaning  set  forth  in  Section  42(h)  below. 
(II)       "Effective  Date"  means  ^cfo  be*^  1 X  2004. 

(mm)    "Eligible  Employee"  shall  have  the  meaning  set  forth  in  Chapter  12-0  of  the 
San  Francisco  Administrative  Code. 

(nn)     "Excavator"  means  "Utility  Excavator"  as  defined  in  Section  2.4.4(s)  of  the 
City's  Public  Works  Code. 

(oo)     "Facilities"  means  any  physical  element  of  the  System  used  in  connection  with, 
or  designed  to  be  used  in  connection  with,  the  provision  of  Services  or  Telecommunication 
Services,  whether  or  not  located  in  the  Public  Rights-of-Way,  including,  without  limitation, 
Hubs,  Nodes,  the  Headend,  pedestals,  cabinets,  ducts  and  conduits  (whether  empty  or 
occupied),  transformers,  equipment,  drains,  handholds,  lines,  manholes,  poles,  power 
supplies  and  generators,  splice  boxes,  surface  location  markers,  vaults,  tunnels,  amplifiers, 
power  guards,  coaxial  cables,  and  fiber  strands  (whether  active  or  dark). 

(pp)     "FCC"  means  the  Federal  Communications  Commission. 

(qq)     "Fiber  Backbone"  means  Grantee's  inter-Hub  trunking,  and  shall  not  include 
fiber  optic  or  coaxial  cable  running  from  Hubs  to  Nodes  or  Nodes  to  buildings. 

(rr)       "Fiber  Drop"  shall  have  the  meaning  set  forth  in  Section  44(b)  below 
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(ss)  "Fiber  Optic  Infrastructure"  or  "FOI"  means  the  Fiber  Strands  and  Fiber  Drops 
provided  by  Grantee  to  the  City  pursuant  to  Section  44  belov/. 

(tt)       "Fiber  Route"  shall  have  the  meaning  set  forth  in  Section  8(b)  below. 

(uu)      "Fiber  Strands"  shall  have  the  meaning  set  forth  in  Section  44(a)  below. 

(vv)       "First  Source  Hiring  Agreement"  shall  have  the  meaning  set  forth  in  Section 
89(a)  below. 

(ww)     "Franchise"  means  this  Ordinance  No.  [  516'<H  ]  of  the  City's  Board  of 
Supervisors,  as  it  may  be  amended  from  time  to  time,  and  all  the  terms  and  conditions 
thereof.  "Franchise"  shall  not  mean  or  include  any  license  or  permit  required  for  the  privilege 
of  transacting  and  carrying  on  a  business  within  the  City  as  required  by  other  ordinances  or 
laws  of  the  City,  including,  without  limitation;  (1)  any  permit,  agreement  or  authorization 
required  in  connection  with  operations  on  public  streets  or  property  such  as  permits  and 
agreements  for  placing  devices  on  or  in  poles,  conduits  or  other  structures,  whether  owned  by 
the  City  or  a  private  entity,  or  for  excavating  or  performing  other  work  in  or  along  Public 
Rights-of-Way;  and  (2)  express  or  implicit  authorization  to  provide  Service  to,  or  install 
Facilities  on,  private  property  without  owner  consent. 

(xx)      "Grantee"  means  RON  Telecom  Services,  Inc.,  and  any  lawful  permitted 
successor  or  assign. 

(yy)      "Gross  Revenues"  means  any  and  all  income,  receipts,  consideration  and 
other  revenue  of  any  kind  or  nature,  including  but  not  limited  to  the  value  of  goods  or  sen^ices 
received  in-kind  or  in  a  barter  arrangement,  derived  by  Grantee  or  any  Affiliate  from  the 
operation  or  use  of  the  System  to  provide  Service  within  the  City.  The  use  of  the  phrase 
"within  the  City"  does  not  limit  Gross  Revenues  to  those  generated  solely  from  operations 
within  the  City.  Rather,  Gross  Revenues  include  any  revenues  derived  in  any  part  through  or 
in  connection  with  the  operation  of  the  System,  including,  but  not  limited  to,  such  portion  as  is 
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attributable  to  the  City,  in  accordance  with  general  accounting  principles,  of  advertising  or 
other  revenues  generated  on  a  regional  or  national  basis  from  Grantee's  operations  both 
within  and  outside  the  City.  Gross  Revenues  include,  by  way  of  illustration  and  not  limitation: 
any  amounts  or  fees  collected  from  Subscribers,  regardless  of  how  they  are  enumerated  on 
the  bill,  including  subscriber  fees,  capacity  fees,  usage-based  fees,  installation  fees, 
disconnection  fees,  reconnection  fees,  change-in-service  fees,  late  fees,  and  administrative 
fees;  revenues  derived  from  other  Persons  using  the  System,  Including  without  limitation. 
Lessees,  except  to  the  extent  such  Persons  pay  a  franchise  fee  to  the  City  for  the  use  of  the 
System;  revenues  received  from  programmers  for  carriage  of  programming  on  the  System; 
revenues  from  rentals  or  sales  of  Service-related  equipment;  advertising  revenues;  revenues 
from  program  guides;  revenues  from  home  shopping  channels;  and  any  other  revenues 
derived  from  Grantee's  operations  in  the  City.  This  provision  shall  be  read  broadly  to  prevent 
the  avoidance  of  franchise  fees  by  Grantee  through  special  billing  techniques  or  bundling  of 
Services,  or  arrangements  with  Affiliates.  Gross  Revenues  shall  not  include:  (i)  any  taxes  on 
Services  that  are  imposed  directly  on  any  Subscriber  or  user  by  the  State,  City,  or  other 
governmental  unit  and  which  are  collected  by  Grantee  on  behalf  of  said  governmental  unit;  (ii) 
actual  bad  debt  write  offs  to  the  extent  consistent  with  generally  accepted  accounting 
principles  consistently  applied,  provided  however,  that  any  part  of  such  bad  debt  that  is  written 
off  but  subsequently  collected  shall  be  included  in  Gross  Revenues;  or  (iii)  amounts  paid  by  a 
Subscriber  but  subsequently  refunded  to  the  Subscriber.  The  franchise  fee  required  pursuant 
to  Section  10  below  is  not  such  a  tax,  and  Grantee  shall  not  exclude  from  Gross  Revenues 
amounts  collected  from  Subscribers  that  are  attributable  to  Grantee's  payments  of  franchise 
fees  to  the  City  or  that  are  designated  on  Subscriber  bills  as  franchise  fees.  Gross  Revenues 
shall  not  be  reduced  by  the  amount  of  any  costs  or  expenses  incurred  by  the  Grantee, 
including  but  not  limited  to  amounts  attributable  to  the  franchise  fee. 
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(zz)      "Hazardous  Material"  means  any  material  that,  because  of  its  quantity, 
concentration  or  physical  or  chemical  characteristics,  is  deemed  by  any  federal,  state  or  local 
governmental  authority  to  pose  a  present  or  potential  hazard  to  human  health  or  safely  or  to 
the  environment.  Hazardous  Material  includes,  without  limitation,  any  material  or  substance 
defined  as  a  "hazardous  substance,"  or  "pollutant"  or  "contaminant"  pursuant  to  the 
Comprehensive  Environmental  Response,  Compensation  and  Liability  Act  of  1980,  as 
amended,  (42  U.S.C.  Sections  9601  et  seq.)  or  pursuant  to  Section  25281  of  the  California 
Health  &  Safety  Code;  any  "hazardous  waste"  as  defined  in  Section  251 17  or  listed  pursuant 
to  Section  25140  of  the  California  Health  &  Safety  Code;  any  asbestos  and  asbestos 
containing  materials  whether  or  not  such  materials  are  part  of  any  Facilities  to  be  constructed 
on  the  Public  Rights-of-Way  by  or  on  behalf  of  Grantee,  or  are  naturally  occurring  substances 
on,  in  or  about  the  Public  Rights-of-Way,  and  petroleum,  including  crude  oil  or  any  fraction 
thereof,  and  natural  gas  or  natural  gas  liquids. 

(aaa)  "Headend"  means  the  point  in  the  System  where  all  Signals  are  collected  and 
formatted  for  transmission  on  the  System. 

(bbb)    "Hub"  means  the  equipment  in  the  distribution  system  that  receives  Signals 
from  the  Headend  for  transmission  to  a  number  of  Nodes. 

(ccc)     "Hub  Area"  shall  have  the  meaning  set  forth  in  Section  8(a)  below. 

(ddd)    "Incremental  Labor  and  Materials  Costs"  means  the  actual,  out-of-pocket 
additional  labor  and  materials  cost  incurred  by  the  Grantee  for  a  specific  activity  performed  for 
the  benefit  of  the  City  that  Grantee  would  not  have  incurred  but  for  the  City's  request. 
Incremental  Labor  and  Materials  Costs  must  be  supported  by  appropriate  invoices,  v/hich  may 
include  a  certified  bill  of  labor,  payroll  and/or  bill  of  materials. 
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(eee)  "Indemnified  Parties"  means  City,  including,  but  not  limited  to,  all  of  its  boards, 
commissions,  departments,  agencies  and  other  subdivisions;  ail  of  the  Agents  of  the  City,  and 
all  of  their  respective  heirs,  legal  representatives,  successors  and  assigns,  and  each  of  them. 

(fff)      "Indemnify"  means  indemnify,  protect,  defend,  reimburse  and  hold  harmless 
forever. 

(ggg)    "Local  Channel"  shall  have  the  meaning  set  forth  in  Section  49  below. 

(hhh)    "Local  Origination  Programming"  means  Programming  produced  in 
San  Francisco  or  containing  San  Francisco-related  content. 

(iil)       "Loss"  or  "Losses""  when  used  with  reference  to  any  Indemnity  means  any  and 
all  claims,  demands,  losses,  liabilities,  damages  (including  foreseeable  and  unforeseeable 
consequential  damages),  liens,  obligations,  interest,  injuries,  penalties,  fines,  lawsuits  and 
other  proceedings,  judgments  and  awards  and  costs  and  expenses,  (including,  without 
limitation,  reasonable  Attorneys"  Fees  and  Costs  and  consultants'  fees  and  costs). 

(jjj)        "Material  Breach""  means  a  breach  of  this  Franchise  that  has  a  substantial 
and  significant  effect  on  the  rights  or  benefits  either  party  to  the  Franchise  has  secured 
pursuant  to  the  Franchise.  Material  Breach  shall  include,  but  not  be  limited  to,  those  breaches 
designated  as  such  in  this  Franchise  and  in  Chapter  11.  Additionally,  any  breach  not 
identified  as  a  Material  Breach  in  this  Franchise  may  become  a  Material  Breach  if  it  occurs 
frequently  or  remains  uncured  for  such  a  length  of  time  that  it  has  a  substantial  and  significant 
effect  of  the  rights  or  benefits  of  either  party  to  this  Franchise. 

(kkk)       "Mitigation  Measures"  shall  have  the  meaning  set  forth  in  Appendix  2  below. 

(Ill)         "Node"  means  the  equipment  that  receives  Signals  from  a  Hub  and 
redistributes  the  Signals  to  individual  Subscribers. 

(mmm)    "Node  Area"  shall  have  the  meaning  set  forth  in  Section  8(a)  below. 
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(nnn)      "Normal  Business  Hours"  means  a  total  of  sixty  (60)  hours  per  week  and 
shall  include  the  hours  between  9:00  a.m.  and  6:00  p.m.  Monday  through  Friday  and  10:00 
a.m.  and  6:00  p.m.  on  Saturday.  The  remaining  seven  (7)  hours  shall  include  some  hours 
after  6:00  p.m.  during  the  week. 

(ooo)      "NTSC"  shall  have  the  meaning  set  forth  in  (gg)  above. 

(ppp)      "One  Year  Construction  Plan"  shall  have  the  meaning  set  forth  in  Section 
16(a)(1)  below. 

(qqq)      "PEG  Channel"  means  any  Analog  Channel  or  Digital  Channel  Equivalent 
designated  for  transmission  of  public,  educational  or  governmental  audio,  video  and/or  digital 
Signals  pursuant  to  the  requirements  of  Section  48  below. 

(rrr)        "PEG  Digital  Channel  Equivalents"  shall  have  the  meaning  set  forth  in 
Section  48(b)  below. 

(sss)      "PEG  Operating  Contributions"  shall  have  the  meaning  set  forth  in  Section 
47(a)  below. 

(ttt)        "PEG  Signal"  means  the  audio,  video,  and/or  digital  Signal  generated  by  a 
public,  educational,  or  governmental  source  for  transmission  over  a  PEG  Channel. 

(uuu)  "Person"  means  any  individual,  group,  company,  partnership,  association, 
joint  stock  company,  trust,  corporation,  society,  syndicate,  club,  business,  or  governmental 
entity.  Person  shall  not  include  the  City. 

(vvv)       "Pesticide  Ordinance"  shall  have  the  meaning  set  forth  in  Sec:ion  88  below. 

(www)  "Programming"  means  any  video,  audio,  text  or  data  coded  Signals  earned 
over  the  System. 

(xxx)       "Proposal"  shall  have  the  meaning  set  forth  in  Chapter  1 1 . 

(yyy)       "Public  Rights-of-Way"  shall  have  the  meaning  set  forth  in  Chapter  1 1 . 

(zzz)       "Quarterly  Meeting"  shall  have  the  meaning  set  forth  in  Section  17  below. 
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(aaaa)     "Quarterly  Reports"  shall  have  the  meaning  set  forth  in  Section  16. 

(bbbb)    "Residential  Unif  means  a  residence,  whether  located  in  a  single  family 
residence,  lodging  house,  apartment  building,  condominium,  cooperative  building,  or 
dormitory,  or  any  other  type  of  residential  dwelling  unit. 

(cccc)     "Revocation"  means  the  City's  affirmative  act  of  Terminating  this  Franchise. 

(dddd)    "SAP"  shall  have  the  meaning  set  forth  in  Section  48(g)(4)  below. 

(eeee)     "Scheduled  Appointment"  means  a  scheduled  time  with  a  Subscriber  for 
sen/ice,  installation  or  disconnection,  specified  by  date,  not  to  exceed  a  four  (4)  hour  window 
in  which  a  service  representative  shall  arrive. 

(ffff)       "Security  Interest"  shall  have  the  meaning  set  forth  in  Section  52(a)  below. 

(gggg)    "Service"  means  all  of  the  Services  Grantee  is  permitted  to  provide  under  this 
Franchise  pursuant  to  Section  2(b)  below.  "Service"  shall  not  include  Telecommunications 
Service  unless  and  until  Applicable  Law  permits  local  governments  to  require  telephone 
corporations  in  California  to  obtain  a  local  Franchise  or  pay  fair  and  reasonable  compensation 
for  the  use  of  the  Public  Rights-of-Way  in  connection  with  the  provision  of 
Telecommunications  Service. 

(hhhh)    "Service  Interruption"  means  loss  of  picture  or  sound  on  one  or  more 
Channels  to  one  or  more  Subscribers. 

(iiii)       "Signal"  means  any  electromagnetic  or  optical  energy  transmitted  over  the 
FOI  or  over  the  System  from  one  location  to  another. 

(jjjj)        "Street  Furniture  Policy"  shall  have  the  meaning  set  forth  in  Section  7(b) 

below. 

(kkkk)     "Subscriber"  means  the  City,  except  where  expressly  stated  othenA/ise,  and 
any  Person  who  legally  receives  any  Service  from  Grantee.  "Subscriber"  shall  include 
residential,  commercial,  industrial,  public  and  institutional  customers. 
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(llll)        "Subscriber  Deposit"  shall  have  the  meaning  set  forth  in  Section  52(b)  below. 

(mmmm)  "System"  means  the  totality  of  Grantee's  Facilities  owned,  constructed, 
installed,  or  operated  to  provide  Sen/ices  or  Telecommunication  Sen/ices  in  the  City. 

(nnnn)    "System  Tests"  shall  have  the  meaning  set  forth  in  Section  35(a)  belov;. 

(oooo)    "Telecommunications  Sen/ice"  means  any  sen/ice  regulated  by  the  CPUC  or 
the  FCC  as  a  telecommunications  service  and  provided  to  customers  by  Grantee  in  its 
capacity  as  a  telephone  corporation  regulated  by  the  CPUC. 

(pppp)    "Term"  shall  have  the  meaning  set  forth  in  Section  2(g)  below. 

(qqqq)  "Termination"  means  the  conclusion  of  a  Franchise  by  any  means,  including, 
but  not  limited  to,  by  expiration  of  its  Term,  abandonment,  or  Revocation. 

(rrrr)       "Termination  Date"  shall  have  the  meaning  set  forth  in  Section  60(b)(1) 

below. 

(ssss)     "Transfer"  means  any  transaction  in  which:  (1 )  all  or  a  portion  of  any 
Facilities  or  any  rights  to  use  or  operate  Facilities  located  in  the  Public  Rights-of-Way  are  sold, 
conveyed,  transferred,  assigned,  encumbered  (except  as  set  forth  herein)  or  leased,  in  whole 
or  in  part,  directly  or  indirectly,  by  one  or  more  transactions  to  another  Person,  whether 
voluntarily  or  by  operation  of  law  or  othenA/ise;  or  (2)  there  is  any  change,  acquisition,  or 
transfer  in  the  identity  of  the  Person  in  Control  of  Grantee,  or  any  Person  that  controls 
Grantee,  including,  without  limitation,  forced  or  voluntary  sale,  merger,  consolidation,  or 
receivership;  or  (3)  the  rights  or  obligations  under  the  Franchise  are  sold,  conveyed, 
transferred,  assigned,  encumbered  (except  as  set  forth  herein)  or  leased,  in  whole  or  in  part, 
directly  or  indirectly,  by  one  or  more  transactions  to  another  Person,  whether  voluntarily  or  by 
operation  of  law  or  otherwise.  It  will  be  presumed,  for  purposes  of  clause  (2)  above,  that  any 
transfer  or  cumulative  transfer  of  a  voting  interest  by  a  Person  or  group  of  Persons  acting  in 
concert  of  twenty  five  percent  (25%)  or  more  of  Grantee,  or  Person  that  Controls  Grantee,  or 
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any  change  in  the  managing  general  partners  of  a  Grantee  is  a  change  of  Control.  "Transfer" 
does  not  include:  (1)  a  lease  to  a  UVPP  pursuant  to  47  U.S.C.  Section  573;  (2)  the 
transmission  of  a  commodity  or  electronic  signal  using  Facilities  on  a  common  carrier  basis; 
(3)  a  lease  or  other  right  to  use  Facilities  mandated  pursuant  to  47  U.S.C.  Section  224, 
California  Public  Utilities  Code  Section  767.5,  or  by  an  order  of  the  CPUC;  or  (4)  a  pledge  in 
trust,  mortgage  or  other  encumbrance  against  the  Facilities,  or  any  portion  thereof,  given  to  a 
Bona  Fide  Institutional  Lender  in  connection  with  a  loan  or  other  financing  required  to  secure 
the  construction,  operation,  or  repair  of  the  Facilities  ("Loan")  provided  that  such  Loan  is 
subject  to  the  rights  and  powers  of  the  City  pursuant  to  the  Franchise  and  Applicable  Law, 
including,  without  limitation,  the  right  of  the  City  to  approve  any  Transfer  upon  foreclosure. 
"Transferring"  and  "Transferee"  shall  have  correlative  meanings. 

(tttt)        "Update"  shall  have  the  meaning  set  forth  in  Section  16(c)(3)  below. 

(uuuu)    "UVPP"  means  an  unaffiliated  video  programming  provider,  which  is  any 
Person  who  uses  capacity  on  Grantee's  Cable  System  to  deliver  Video  Service  or  other 
communications  service  to  Subscribers  and  who  is  not  an  Affiliate  of  Grantee. 

(v\Aw)     "Video  Feeds"  shall  have  the  meaning  set  forth  in  Section  48(g)(2)  below. 

(wwww)  "Video  Service"  means  Cable  Service  provided  over  an  OVS. 

(xxxx)     "WDS"  shall  have  the  meaning  set  forth  in  Section  89(a)  below. 
PART  2  -  FRANCHISE  GRANT 
Section  2.    FRANCHISE  GRANT 

(a)     Board  Authorization.  Pursuant  and  subject  to  Charter  Section  16.111,  Chapter 
1 1 ,  and  the  terms  and  conditions  agreed  to  herein,  the  City  hereby  authorizes  Grantee  to 
occupy  and  use  the  Public  Rights-of-Way  to  construct,  install,  repair,  maintain  and  to  operate 
its  System  within  the  City  to  provide  the  Services  specified  in  subsection  (b)  below  during  the 
Term.  This  Franchise  does  not  confer  any  rights  other  than  those  expressly  provided  herein 
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and  does  not  authorize  Grantee  to  occupy  and  use  the  Public  Rights-of-Way  for  any  purposes 
other  than  to  construct,  install,  repair,  nnaintain  and  operate  its  System  to  provide  the  Services 
specified  in  subsection  (b)  below. 

(b)  Services  Authorized,  Subject  to  the  acknowledgment  and  agreement  in  (c) 
below,  this  Franchise  authorizes  Grantee  to  use  the  Public  Rights-of-Way  to  provide  Video 
Service  and  Cable  Internet  Service,  leasing  or  offering  the  use  of  the  System  through  any 
other  arrangement  to  any  Person  otherwise  authorized  to  use  the  Public  Rights-of-Way 
pursuant  to  Sections  1 1 .3  or  1 1 .4  of  Chapter  11  or  to  a  UVPP.  Grantee  shall  have  no 
obligation  under  this  subsection  (b)  to  notify  the  City  before  providing  Telecommunications 
Sen/ice.  Grantee's  failure  to  obtain  City  approval  prior  to  providing  any  service  not  authorized 
pursuant  to  this  Franchise  shall  be  a  Material  Breach  of  this  Franchise. 

(c)  Telecommunications  Services.  Subject  to  the  conditions  set  forth  in  subparts  (a) 
through  (d)  of  this  subsection,  the  City  hereby  acknowledges  and  agrees  (i)  that  Grantee  may 
operate  and  use  its  Facilities  to  provide  Telecommunications  Services  and  shall  not  be  liable 
for  payment  of  franchise  fees  on  Gross  Revenues  from  the  operation  of  the  System  to  provide 
Telecommunications  Sen/ices  pursuant  to  Part  4  below,  and  (ii)  that  Grantee  shall  not  be 
required  to  obtain  another  Utility  Conditions  Permit  pursuant  to  Section  1 1 .9  of  Chapter  1 1 . 
The  City's  acknowledgment  and  agreement  is  subject  to  the  following  conditions:  (a)  There  is 
no  change  in  §7901  of  the  California  Public  Utilities  Code  or  its  interpretation,  v/hich,  as  of  the 
Effective  Date,  is  interpreted  to  prohibit  local  governments  from  requiring  telephone 
corporations  in  California  to  obtain  a  local  Franchise  or  pay  fair  and  reasonable  compensation 
for  use  of  the  Public-Rights-of-Way  in  connection  with  the  provision  of  Telecommunications 
Services;  (b)  Grantee  maintains  a  current  Certificate  of  Public  Convenience  and  Necessity 
("CPCN")  from  the  California  Public  Utilities  Commission  ("CPUC")  authorizing  Grantee  to 
provide  Telecommunications  Services,  or  other  successor  authorization  presented  to  the  City 
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pursuant  to  subpart  (d)  below  and  accepted  by  the  City,  and  (c)  Grantee  is  in  compliance  with 
all  the  provisions  of  its  CPCN  or  other  successor  authorization;  and  (d)  Grantee  provides  the 
City  written  notice  within  ten  (10)  City  business  days  of  any  material  modification  to  its  CPCN. 
Grantee  shall  promptly  provide  to  the  City  a  copy  of  any  modification  to  its  CPCN.  If,  at  any 
time,  any  of  the  aforementioned  conditions  are  not  satisfied,  DTIS  may  deem  the 
acknowledgment  and  agreement  set  forth  in  this  subsection  to  be  null  and  void  upon  20 
(twenty)  City  business  days  written  notice  to  Grantee,  may  require  Grantee  to  apply  for  a  UCP 
pursuant  to  Section  1 1 .9  of  Chapter  1 1 ,  or  may  require  Grantee  to  obtain  any  other  lawful 
authorization  that  it  may  deem  appropriate  in  its  sole  discretion.  With  the  exception  of  the 
franchise  fee  requirements  of  Part  4  below,  notwithstanding  their  use  to  provide 
Telecommunications  Services,  Grantee's  Facilities  and  the  operation  and  use  of  its  Facilities 
and  System  shall  be  subject  to  all  the  terms  and  conditions  of  this  Franchise. 

(d)     Cable  Internet  Services.  (1)  The  FCC  has  declared  Cable  Internet  Service  to 
be  an  interstate  information  service,  FCC  02-77,  rel.  March  15,  2002.  That  decision  was 
affirmed  in  part  and  reversed  in  part  by  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  in  Brand  X  Internet  Services  v.  F.C.C.,  345  F.3d  1 120  (9^^  Cir.  2003),  in  which  the  court 
held  that  Cable  Internet  Service  is  in  part  an  information  service  and  in  part  a 
Telecommunications  Service.  That  decision  is  subject  to  further  review  by  the  United  States 
Supreme  Court,  in  the  event  the  Court  accepts  the  case  on  certiorari.  (2)  In  view  of  the 
foregoing,  the  City  agrees  that  as  of  the  Effective  Date  of  this  Franchise,  the  terms  and 
conditions  of  this  Franchise  as  they  pertain  to  Cable  Internet  Service  shall  be  tolled  and  City 
shall  not  enforce  such  terms  and  conditions  against  Grantee,  nor  shall  Grantee  have  any 
obligation  to  comply  therewith  during  such  tolling;  provided,  however,  the  City  may  terminate 
this  tolling  at  any  time  at  its  sole  discretion,  by  resolution  by  the  City's  Board  of  Supervisors, 
so  long  as  and  to  the  extent  City  is  permitted  to  enforce  such  provisions  against  Grantee 
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under  Applicable  Law.  If  City  terminates  the  tolling,  it  shall  do  so  by  ninety  (90)  days'  prior 
written  notification  of  such  termination  to  Grantee.  Upon  termination  of  such  tolling,  Grantee 
shall  comply  with  all  of  the  applicable  terms  and  provisions  of  this  Franchise  as  they  pertain  to 
Cable  Internet  Sepyices.  Nothing  in  the  foregoing  tolling  is  an  admission  by  the  City  of  by 
Grantee  of  the  current  state  of  Applicable  Law,  and  neither  party  has  waived  any  rights  by 
agreeing  to  this  current  tolling.  The  City  acknowledges  and  agrees  that  Sections  3(c),  3(e), 
and  60(a)  shall  not  apply  with  respect  to  any  challenge  by  Grantee  upon  the  City's  notification 
to  Grantee  of  any  termination  of  the  tolling  relative  to  Cable  Internet  Senyice.  In  addition,  with 
regard  to  Cable  Internet  Service,  the  procedures  set  forth  in  this  Section  shall  be  followed 
prior  to  application  of  Section  60(b)  below.  (3)  Notwithstanding  the  decision  of  the  Ninth 
Circuit,  (a)  in  the  event  Grantee  pays  a  fee  to,  or  complies  with  customer  service  requirements 
or  agrees  to  any  enforcement  mechanisms  in  connection  therewith  for  the  benefit  of,  any 
municipality  in  the  State  of  California  in  connection  with  the  provision  of  Cable  Internet 
Services,  Grantee  shall  promptly  notify  the  City  of  same  and  shall  pay  an  equivalent  fee  to, 
and  comply  with  equivalent  customer  service  and  enforceability  requirements  for  the  benefit 
of,  the  City  under  this  Franchise,  and  (b)  Grantee  further  agrees  during  the  tolling  period  to 
comply  with  the  customer  service  requirements  in  Sections  26,  27.  28  and  29  of  this 
Franchise,  not  subject,  however,  to  the  provisions  of  Section  59  and  60,  in  Grantee's  provision 
of  Cable  Internet  Service.  Grantee  further  agrees  to  be  bound  by  any  lawful  ordinance 
adopted  by  the  City's  Board  of  Supervisors  that  may:  (i)  require  Grantee  and  other  persons 
granted  a  franchise  to  provide  Video  Service  or  Cable  Internet  Service  within  the  City  to 
provide  Internet  sen/ice  providers  with  nondiscriminatory  access  to  broadband  transport 
services;  and  (ii)  establish  consumer  protection  standards  for  Cable  Internet  Service  or 
requirements  for  access  to  information,  data  and  programming  generally  available  on  the 
internet  that  may  be  accessed  using  Grantee's  Facilities. 
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(e)  Type  of  Franchise.  For  purposes  of  distinguishing  between  a  Cable  System 
Franchise  and  an  OVS  Franchise  under  Chapter  1 1 ,  this  Franchise  is  granted  for  an  OVS. 

(f)  Effective  Date.  Provided  it  has  been  accepted  by  Grantee  pursuant  to  Section 
11 .13  of  Chapter  1 1 ,  the  Term  of  this  Franchise  shall  commence  (the  "Effective  Date")  on  the 
effective  date  of  the  ordinance  of  the  San  Francisco  Board  of  Supervisors  enacting  this 
Franchise. 

(g)  Term.  The  term  of  this  Franchise  shall  be  four  (4)  years,  commencing  upon  the 
Effective  Date  (the  "Initial  Term").  The  Initial  Term  may  be  extended  as  provided  herein,  and 
the  Initial  Term  plus  any  extensions  shall  be  referred  to  as  the  "Term." 

(h)  As  Is  Condition  of  City  Property.  Grantee  agrees  that  the  use  of  the  Public 
Rights-of-Way  is  being  offered  by  the  City  and  accepted  by  Grantee  in  its  "AS  IS  WITH  ALL 
FAULTS"  condition.  Grantee  specifically  acknowledges  and  agrees  that  neither  the  City  nor  its 
Agents  has  made,  and  there  is  hereby  disclaimed  the  mailing  of,  any  representation  or 
warranty,  express  or  implied,  of  any  kind,  with  respect  to  the  condition  of  the  Public  Rights-of- 
Way  or  appurtenances  thereto,  or  the  suitability  of  the  Public  Rights-of-Way  for  Grantee's 
intended  uses.  In  connection  with  Grantee's  use  of  the  Public  Rights-of-Way,  Grantee  hereby 
releases  the  City  from  any  and  all  claims  relating  to  the  matters  set  forth  in  this  Section. 
Section  3.    EFFECT  OF  ACCEPTANCE.  By  executing  and  accepting  this  Franchise 
Grantee  hereby  expressly,  and  for  the  benefit  of  the  City: 

(a)  Accepts  and  agrees  to  comply  with  each  provision  of:  (1)  this  Franchise;  (2) 
Chapter  1 1 ;  (3)  the  Public  Works  Code;  and  (4)  any  lawful  future  amendments  to  Chapter  1 1 
or  the  Public  Works  Code. 

(b)  Acknowledges  and  accepts  the  legal  power  of  the  City:  (1)  to  require  Grantee  to 
obtain  this  Franchise;  (2)  to  grant  this  Franchise;  and  (3)  to  enforce  this  Franchise  and 
Applicable  Law  related  to  this  Franchise; 
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(c)  Agrees  that  this  Franchise  was  granted  pursuant  to  processes  and  procedures 
consistent  with  Applicable  Law,  and  that  it  will  not  raise  any  claim  to  the  contrary,  or  allege  in  ; 
any  claim  or  proceeding  by  Grantee  against  the  City  that  any  provision,  condition  or  term  of 
Applicable  Law  or  this  Franchise  at  the  time  of  its  acceptance  was  unreasonable,  arbitrary,  or 
void,  or  that  the  City  had  no  power  or  authority  to  make  or  enforce  any  such  provision, 
condition  or  term;  provided,  that  nothing  in  the  foregoing  is  intended  to  limit  Grantee's  ability  to 
challenge  or  dispute  any  interpretation  of  any  provision  of  this  Franchise. 

(d)  Agrees  that  it  will  not  oppose  intervention  by  the  City  in  any  proceeding  affecting 
the  City's  rights  under  this  Franchise  or  the  City's  exercise  of  its  regulatory  authority. 

(e)  Releases,  waives  and  discharges  forever,  to  the  maximum  extent  permitted  by 
Applicable  Law,  any  and  all  claims,  demands,  rights,  and  causes  of  action  against,  and 
covenants  not  to  sue,  the  City  and  its  Agents,  under  any  present  laws,  statutes,  or  regulations, 
arising  out  of  any  acts,  omissions,  or  matters  relating  to  this  Franchise  as  of  the  Effective 
Date.  In  connection  with  the  foregoing  release,  Grantee  acknowledges  that  it  is  familiar  with 
Section  1542  of  the  California  Civil  Code,  which  reads: 

A  general  release  does  not  extend  to  claims  which  the  creditor  does  not  know  or  suspect  to 
exist  in  his  favor  at  the  time  of  executing  the  release,  which  if  known  by  him  must  have 
materially  affected  his  settlement  with  the  debtor. 
Grantee  acknowledges  that  the  release  contained  herein  includes  all  known  and  unknown, 
disclosed  and  undisclosed,  and  anticipated  and  unanticipated  claims,  demands,  rights  and 
causes  of  action  under  any  present  laws,  statutes  or  regulations  arising  out  of  any  acts, 
omissions,  or  matters  relating  to  this  Franchise  as  of  the  Effective  Date.  Grantee  realizes  and 
acknowledges  that  it  has  entered  into  this  Franchise  in  light  of  this  realization  and,  being  fully 
aware  of  this  situation,  it  nevertheless  intends  to  waive  the  benefit  of  Civil  Code  Section  1542, 
or  any  statute  or  other  similar  law  now  or  later  in  effect.  The  foregoing  release  shall  survive 
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the  Termination  of  this  Franchise.  Subject  to  the  foregoing,  the  City  and  Grantee  reserve  all 
other  rights  they  may  now  or  hereafter  possess  under  Applicable  Law,  unless  expressly 
waived  herein. 

Section  4.    TRANSFERS:  City  Approval  Required.  This  Franchise  is  a  privilege  that  is  in 
the  public  trust  and  personal  and  specific  to  Grantee  and  is  granted  in  consideration  of  the 
unique  knowledge,  skill  and  expertise  possessed  by  Grantee.  Consequently,  the  City  and 
other  Subscribers  shall  not  be  required  to  accept  performance  of  this  Franchise  from  a  third 
party  who  has  not  submitted  its  qualifications  for  review  and  approval  pursuant  to  Section 
1 1 .14  of  Chapter  1 1 .  Any  Transfer  shall  be  subject  to  all  the  terms  and  conditions  of  Section 
1 1 .14  of  Chapter  1 1 .  Any  Transfer  without  the  approval  of  the  City  as  set  forth  in  Chapter  1 1 
shall  be  considered  to  impair  the  City's  assurance  of  due  performance,  and  may,  at  the  City's 
sole  option,  be  voidable  and/or  constitute  a  Material  Breach  of  this  Franchise. 
Notwithstanding  anything  to  the  contrary  in  this  Franchise  or  other  Applicable  Law,  until 
expressly  determined  otherwise  by  the  Board,  Facilities  constructed,  installed,  operated,  or 
used  to  provide  Services  or  Telecommunications  Services  under  this  Franchise  shall  remain 
subject  to  this  Franchise  and  the  payment  of  franchise  fees  regardless  of  any  Transfer, 
whether  or  not  City  approval  was  obtained. 

Section  5.  NON-EXCLUSIVITV  OF  FRANCHISE.  Pursuant  to  Section  1 1 .8  of  Chapter  1 1 , 
this  Franchise  is  non-exclusive  and  shall  not  affect  the  power  of  the  City  to  grant  any  other 
Person  a  Franchise  or  right  to  occupy  or  use  the  Public  Rights-of-Way  for  the  construction, 
installation,  operation  or  maintenance  of  any  facilities,  including  a  similar  system  within  the 
City,  or  the  power  of  the  City  to  use  or  permit  the  use  of  the  Public  Rights-of-Way  for  any 
purpose  whatsoever.  Grantee  hereby  acknowledges  the  City's  power  to  make  such  grants 
and  to  use  and  permit  such  uses  pursuant  to  Applicable  Law. 
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PART  3  -  CONSTRUCTION  OF  SYSTEM 
Section  6.    CONDITIONS  ON  CONSTRUCTION. 

(a)  No  Waiver.  Unless  expressly  stated  otherwise  herein,  nothing  in  this  Franchise 
is  intended  to  constitute  a  waiver  in  favor  of  Grantee  of  any  construction,  excavation,  or 
Facility  placement  requirement,  or  any  fee,  tax,  charge,  or  assessment  that  may  be  required 
by  Applicable  Law. 

(b)  Grantee  Shall  Obtain  All  Necessary  Permits  and/or  Approvals.  Consistent  with 
Grantee's  obligation  to  comply  with  all  Applicable  Laws,  Grantee  shall  not  commence  any 
construction,  installation  or  relocation  of  Facilities  within  the  Public  Rights-of-Way  until  any 
necessary  permits  and/or  approvals  have  been  issued  by  the  proper  City  officials.  Grantee 
shall  pay  all  fees  required  as  a  condition  precedent  to  the  issuance  of  any  such  permits  and/or 
approvals  in  accordance  with  the  applicable  rates  and  charges  then  in  effect.  Additionally,  the 
City  may  impose  such  conditions  and  regulations  on  a  permit  or  approval  as  are  necessary,  in 
the  discretion  of  the  City,  consistent  with  Applicable  Law,  including,  without  limitation, 
conditions  imposed  for  the  purpose  of  protecting  and/or  preser^/ing  the  Public  Rights-of-Way 
and  any  structures  in  the  Public  Rights-of-Way,  and  the  protection  of  the  public  or  the 
continuity  of  pedestrian  or  vehicular  traffic  over  the  Public  Rights-of-Way.  Grantee  is 
responsible  for  submitting  permit  applications  or  seeking  other  approvals  in  a  manner  that 
permits  Grantee  to  meet  its  construction,  installation,  or  relocation  plans  or  obligations. 

(c)  CULCOP  Participation.  During  any  period  in  which  Grantee  is  engaged  in 
System  construction,  Grantee  shall  participate  in  DPW's  Pavement  Management  Program 
and  the  Committee  for  Utility  Liaison  on  Construction  and  Other  Projects  ("CULCOP  ) 
established  by  Section  5.63  of  the  San  Francisco  Administrative  Code,  or  any  successor 
organization  established  by  the  City,  in  the  manner  prescribed  by  the  DPW  Director.  At  a 
minimum.  Grantee  shall  regularly  attend  CULCOP  meetings  and  shall  provide  its  construction 
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plans  to  DPW  pursuant  to  Public  Works  Code  Section  2.4.1 1  so  as  to  effectuate  the 
excavation  coordination  goals  of  CULCOP  and  the  Public  Works  Code.  Additionally,  Grantee 
shall  take  all  reasonable  precautions  to  protect  all  other  facilities  located  in  the  Public  Rights- 
of-Way. 

(d)  Underground  Service  Alert.  In  accordance  with  the  provisions  of  Chapter  3.1  of 
Division  5  of  Title  I  of  the  Government  Code  of  the  State  of  California  (Section  4216  et  seq.), 
Grantee  as  an  operator  of  a  subsurface  installation  shall  obtain  and  maintain  membership  in  a 
regional  notification  center  (e.g.,  Underground  Service  Alert  -  Northern  California),  and  shall 
othenA/ise  comply  with  the  provisions  of  the  referenced  chapter,  division  and  title  upon 
demand.  Grantee  shall  furnish  written  proof  of  such  membership  to  DPW  within  ten  (10)  days 
of  the  Effective  Date.  Repeal  of  any  Law  requiring  such  membership  shall  not  negate 
Grantee's  obligation  to  maintain  such  membership. 

(e)  Emergency  Response  Plan.  Prior  to  conducting  any  work  in  the  Public  Rights- 
of-Way,  Grantee  shall  provide  to  City  a  current  emergency  response  plan  identifying  staff  who 
have  authority  to  resolve,  twenty-four  (24)  hours  a  day,  seven  (7)  days  a  week,  problems  or 
complaints  resulting  from  the  System. 

(f)  Public  Notices.  Grantee  shall  endeavor  to  notify  all  residents  concerning  the 
impact  of  the  installation  of  its  Facilities  in  a  neighborhood  in  which  it  plans  construction  prior 
to  commencing  construction  and  periodically  during  the  course  of  its  construction  by  letter  and 
when  appropriate  through  neighborhood  newspapers  and  neighborhood  associations.  At  a 
minimum,  Grantee  shall  comply  with  the  requirements  of  Section  2.4.50  of  the  City's  Public 
Works  Code,  For  construction  activities  involving  excavation  that  is  incidental  to  aerial 
construction.  Grantee  shall  comply  with  Section  2.4.50(a)  of  the  Public  Works  Code  even  if 
such  compliance  is  not  othenwise  required  by  the  terms  of  Section  2.4.50(a).  For  all  other 
excavation,  Grantee  shall  comply  with  Section  2.4.50(b)  of  the  Public  Works  Code,  even  if 
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such  compliance  is  not  otherwise  required  by  the  terms  of  Section  2.4.50(b).  In  addilion. 
Grantee  shall  deliver  written  notice  of  its  aerial  construction  activities  to  affected  residents  not 
less  than  seventy-two  (72)  hours  prior  to  commencing  construction.  All  notices  issued  to 
residents  pursuant  to  this  Section  shall  provide  a  toll  free  number  that  residents  may  call  to 
report  problems  or  request  additional  information. 
Section  7.    INSTALLATION  OF  FACILITIES. 

(a)  Guiding  Principles.  Grantee  shall  construct,  install,  operate  and  maintain  its 
Facilities  in  accordance  with  the  maps  and  other  documents  submitted  pursuant  to  Part  5 
herein.  All  Facilities  shall  be  located,  installed,  constructed  and  maintained  in  a  manner  that 
minimizes:  (1)  interference  with  vehicular  or  pedestrian  traffic  in  the  Public  Rights-of-Way;  (2) 
visual  blight;  and  (3)  interference  with  the  rights  and  convenience  of  property  owners.  The 
erection  and  location  of  all  Facilities  in  the  Public  Rights-of-Way  shall  be  fixed  with  the  phor 
written  approval  and  under  the  supervision  of  DPW. 

(b)  New  Policy  Will  Apply  To  Grantee.  Without  limiting  Grantee's  obligations  under 
Section  73  below  to  comply  with  all  Applicable  Laws,  Grantee  understands  and  acknowledges 
that  at  the  time  of  the  Effective  Date,  DPW,  in  conjunction  with  the  Telecommunications 
Commission,  may  develop  policies  and  procedures  to  address  the  placement  of  Facilities  in 
the  Public  Rights-of-Way.  These  policies  will  likely  address  the  placement  of  those  Facilities 
that  have  the  effect  of  interfering  with  the  use  of  the  Public  Rights-of-Way  or  that  create  visual 
blight  in  the  Public  Rights-of-Way,  including  overhead  Facilities  that  may  be  installed  on  utility 
poles  ("Street  Furniture  Policy").  Grantee  specifically  understands  and  agrees  that  the  City 
has  not  in  this  Franchise  relinquished  its  authority  to  adopt  and  enforce  a  Street  Furniture 
Policy  and  that  Grantee  will  be  subject  to  the  Street  Furniture  Policy  that  DPW  adopts.  The 
adoption  of  the  Street  Furniture  Policy  shall  not  excuse  Grantee  from  any  of  its  obligations 
under  this  Franchise.  DPW  shall  apply  the  Street  Furniture  Policy  in  a  nondiscriminatory  and 
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competitively  neutral  manner  to  all  similarly  situated  Persons  seeking  to  place  facilities  in  the 
Public  Rights-of-Way. 

(c)  Grantee  shall  comply  with  a  process  for  installing  facilities  to  which  Grantee, 
DPW,  and  the  Department  of  Planning  mutually  agree. 

(d)  Installation  Shall  Be  Permanent  in  Nature.  All  Facilities  installed  in  the  Public 
Rights-of-Way  shall  be  of  a  permanent  nature,  using  durable  components,  except  where 
maintenance  or  emergency  repairs  require  the  installation  of  temporary  Facilities.  Temporary 
Facilities  shall  be  replaced  as  soon  as  possible.  Grantee  shall  notify  DTIS  in  writing  if 
replacement  of  temporary  Facilities  will  not  be  achieved  within  sixty  (60)  days  of  their 
installation.  Nothing  in  the  foregoing  shall  be  deemed  to  grant  to  Grantee  a  permanent  right 
or  interest  in  the  Public  Rights-of-Way,  or  to  limit  the  City's  relocations  rights  as  set  forth  in 
any  Applicable  Law  or  permit. 

(e)  Joint  Excavation.  Grantee  shall  take  advantage  of  every  opportunity  to 
participate  in  joint  excavation  in  areas  where:  (i)  underground  facilities  are  required;  (ii) 
Grantee  anticipates  installing  Facilities,  and;  (iii)  joint  excavation  is  mandated  by  Section 
2.4.12  of  the  Public  Works  Code,  provided  that  DPW  determines  that  installation  of  dry  utility 
facilities  is  feasible.  This  provision  shall  not  be  read  to  expand  any  of  Grantee's  obligations 
pursuant  to  Article  2.4  of  the  Public  Works  Code  with  respect  to  excavations  solely  to  connect 
Facilities  in  the  Public  Rights  of  Way  to  an  individual  building. 

(f)  Termination  of  Franchise.  Upon  Termination  of  the  Franchise,  Grantee  shall 
transfer  to  City  or  remove  all  or  any  portion  of  the  Facilities  in  accordance  with  San  Francisco 
Administrative  Code  Sections  11.17  and  11.18.  Grantee  shall  repair,  at  no  cost  to  the  City, 
any  damage  caused  by  Grantee's  removal  of  the  Facilities.  Upon  Termination  of  the 
Franchise  for  any  reason,  the  City  may  at  its  option  purchase  all  or  a  portion  of  Grantee's 
Facilities  at  fair  market  value. 
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Section  8.    CONSTRUCTION  SEQUENCE. 

(a)  System  Description.  Grantee  shall  construct  its  System  by  building  a  Hub  to 
provide  Service  in  a  particular  geograpliic  area  ('  Hub  Area")  and  then  installing  Fiber  to 
connect  the  Nodes  in  the  Hub  Area  to  the  Hub,  Grantee  represents  and  covenants  that  no 
more  than  six  hundred  and  forty  (640)  Nodes  will  be  served  by  a  single  Hub.  Grantee 
warrants:  (1)  that  each  Node  will  be  connected  to  its  Hub  via  a  fiber  bundle  consisting  of  an 
average  of  twelve  (12)  single-mode  fibers;  and  (2)  that  each  Node  will  serve  approximately 
one  hundred  and  fifty  (150)  Subscribers  or  potential  Subscribers  ("Node  Area"). 

(b)  Location  of  Hubs.  Grantee  shall  locate  each  Hub  v^iihin  a  geographic  area 
based  upon  the  following  criteria:  geographic  centrality  to  the  Nodes  designated  for  a  Hub 
Area,  and  the  cost  to  lease  or  purchase  real  estate  in  which  to  locate  the  Hub.  Once  a  Hub 
location  is  established,  Grantee  shall  identify  the  routes  along  which  Fiber  will  be  constructed 
to  connect  each  Node  in  the  Hub  Area  to  the  Hub  ("Fiber  Route"). 

(c)  Sequence  of  Construction  of  Fiber  Routes.  Prior  to  constructing,  Grantee  will 
present  to  DTIS  Grantee's  anticipated  construction  sequence,  pursuant  to  Section  16(1). 

(d)  No  Discrimination.  Grantee  shall:  (i)  provide  the  same  scope  and  quality  of 
Service  throughout  the  System;  (ii)  shall  not  differentiate  the  technical  qualities  of  its  System 
in  any  geographic  area  of  the  City,  or  plan,  schedule  or  perform  construction  or  Seo/ice 
activation  in  a  Hub  Area,  a  Node  Area,  or  of  a  Fiber  Route  in  a  discriminatory  manner;  or  (iii) 
othenwise  discriminate  against  Persons  located  in  a  Hub  Area,  a  Node  Area,  or  along  a  Fiber 
Route  on  the  basis  of  the  fact  or  perception  of  a  Person's  or  area's  income,  race,  color,  creed, 
religion,  national  origin,  ancestry,  age,  sex,  sexual  orientation,  gender  identity,  domestic 
partner  status,  marital  status,  disability  or  Acquired  Immune  Deficiency  Syndrome  or  HIV 
status  (AIDS/HIV  status).  Grantee's  failure  to  comply  with  the  non-discrimination  provisions  of 
this  subsection  shall  be  a  Material  Breach  of  this  Franchise. 
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(e)  Sequence  of  Service  Activation.  Once  a  Fiber  Route  is  constructed  or  under 
construction,  Grantee  shall  use  its  best  efforts  to  activate  its  System  in  a  sequential  fashion 
along  the  Fiber  Route  from  the  Node  closest  to  the  Hub  to  the  Node  furthest  from  the  Hub. 
Grantee  shall  activate  a  Node  and  offer  Service  within  a  Node  Area  as  soon  as  possible  after 
completion  of  construction  in  a  Node  Area. 

(f)  Service  Obligation.  Grantee  shall  provide  or  offer  to  provide  Services,  which 
shall  include,  at  a  minimum  Video  Services  and  Cable  Internet  Services,  at  standard 
installation  rates  and  without  any  charge  for  extension  of  plant  and  pursuant  to  the  terms  of 
(d)  above,  to  (i)  each  Residential  Unit  in  a  building  with  an  exterior  wall  within  one  hundred 
fifty  feet  of  Grantee's  Facilities  in  the  Public  Rights-of-Way  or  utility  easement  within  the  City, 
and  (ii)  each  commercial,  institutional,  or  public  unit  within  one  hundred  fifty  feet  of  Grantee's 
Facilities  in  the  Public  Rights-of-Way  or  utility  easement  within  the  City. 

Section  9.    UNDERGROUNDING.  Grantee  shall  not  install  overhead  Facilities  in  the  Public 
Rights-Of-Way  within  Legislated  Underground  Districts,  pursuant  to  San  Francisco  Public 
Works  Code  Section  91 1 ,  or  in  areas  where  utility  services  are  provided  by  rear  yard  feeds. 
Upon  receipt  of  a  demand  from  City  pursuant  to  Applicable  Law,  Grantee  shall,  at  no  cost  to 
the  City,  replace  any  of  its  overhead  Facilities  with  underground  Facilities  in  accordance  with 
all  Applicable  Laws.  As  soon  as  possible,  but  no  less  than  forty  five  (45)  City  business  days 
prior  to  any  planned  undergrounding,  Grantee  shall  notify  DTIS  so  that  DTIS  may  elect  to 
have  City  Conduit  installed  pursuant  to  Section  46  below. 

PART  4  -  FRANCHISE  FEE  PAYMENTS 
Section  10.  AMOUNT  OF  FRANCHISE  FEE.  While  the  City  does  not  agree  that  franchise 
fees  in  such  an  amount  adequately  reflect  the  full  value  of  the  use  of  the  Public  Rights-of- 
Way,  Grantee  shall  pay  the  City  a  franchise  fee  equal  to  five  percent  (5%)  of  Grantee's  Gross 
Revenues. 
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Section  11.  PAYMENT.  Grantee's  payment  of  franchise  fees  shall  be  subject  to  the 
provisions  of  Chapter  1 1 .  Grantee  shall  make  quarterly  franchise  fee  payments  pursuant  to 
Section  1 1 .22  of  Chapter  1 1  and  shall  owe  interest  on  any  late  franchise  fee  payments 
pursuant  to  Section  1 1 .27  of  Chapter  11.  All  franchise  fees  and  any  other  payments  due  to 
the  City  hereunder  shall  be  paid  by  Grantee  to  the  City,  without  offset  or  prior  demand,  in 
immediately  available  funds  of  the  United  States  of  America  at  the  address  for  notices  to  the 
City  specified  in  this  Franchise  or  to  such  other  Person  or  at  such  other  place  as  the  City  may 
from  time  to  time  designate  by  written  notice  to  Grantee.  Grantee's  failure:  (1)  to  place  any 
disputed  amount  of  franchise  fees  in  an  escrow  fund  pursuant  to  Section  1 1 .26  of  Chapter  1 1 
within  30  days  following  written  demand  from  the  City;  or  (2)  to  make  two  successive  quarterly 
franchise  fee  payments  to  the  City  in  full  as  and  when  required  hereunder  shall  constitute  a 
Material  Breach  of  this  Franchise. 

Section  12.  GRANTEE  RESPONSIBILITY  FOR  FEES  OF  THIRD  PARTIES.  Grantee  shall 
fully  cooperate  with  the  City  in  collection  of  franchise  fees  owed  to  the  City  by  any  Person 
using  Grantee's  Facilities. 

Section  13.  ACCEPTANCE  OF  PAYMENT  NOT  A  RELEASE.  No  acceptance  by  the  City  of 
any  franchise  fee  payment  shall  be  construed  as  an  accord  that  the  amount  paid  is  in  fact  the 
correct  amount  owed,  nor  shall  such  acceptance  of  such  franchise  fee  payment  be  construed 
as  a  release  or  waiver  of  any  claim  the  City  may  have  for  additional  sums  payable  or  any 
known  or  unknown  breach  of  this  Franchise. 

PART  5  -  REPORTING  REQUIREMENTS 
Section  14.  REQUIRED  REPORTS  AND  NOTICES.  Grantee  shall  comply  with  the 
reporting  requirements  of  Article  IV  of  Chapter  11 .  In  addition,  on  or  before  October  31  of 
each  year  of  this  Franchise,  including  any  extensions  thereof,  Grantee  shall  provide  to  the 
City  information  relating  to  the  six  factors  enumerated  in  Section  50  hereof;  Grantee  shall  also 
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give  City  notice  promptly  of  any  material  deficiency  in  the  System  including,  but  not  limited  to, 
any  of  the  following:  (i)  material  defects  in  construction  or  installation;  (ii)  deterioration  or 
obsolescence  of  the  System  which  has  caused  any  material  portion  of  it  to  become 
dysfunctional;  and  (iii)  failure  to  meet  any  material  requirement  of  any  regulatory  agency  with 
jurisdiction.  Grantee  shall  promptly  develop  and  implement  a  plan  to  address  any  such 
deficiency,  and  shall  make,  upon  request,  periodic  reports  to  City  of  its  progress  in  correcting 
such  deficiency 

Section  15.  FAILURE  TO  COMPLY.  Grantee's  failure  to  provide  reports  as  required  by  this 
Franchise  and  Article  IV  of  Chapter  1 1  may  be  a  Material  Breach  of  this  Franchise. 
Section  16.  INFORMATION  DUE  DURING  SYSTEM  CONSTRUCTION.  Grantee  shall 
provide  the  information  described  in  this  Section  to  DTIS  three  (3)  months  after  the  Effective 
Date  and  every  three  (3)  months  thereafter  ("Quarterly  Reports").  The  Quarterly  Reports  shall 
be  provided  in  a  paper  and  electronic  form  acceptable  to  the  DTIS  Director  and  shall  contain 
the  following  information: 

(1)     Construction  Sequence  Plans.  Grantee  shall  provide  DTIS  with  System 
construction  plans,  as  described  below,  showing  the  anticipated  sequence  of  Grantee's 
construction  ("Construction  Sequence  Plans").  The  Construction  Sequence  Plans  shall 
contain  all  information  at  a  level  of  detail  and  in  a  form  acceptable  to  the  Director  of  DTIS.  In 
addition,  within  three  months  of  the  Effective  Date  and  each  year  thereafter,  Grantee  shall 
provide  written  summaries  of  its  planned  sequence  of  construction  for  the  upcoming  12 
months  ("One  Year  Construction  Plan").  The  One  Year  Construction  Plan  shall  contain 
information  sufficient  for  the  City  to  determine  whether  the  plans  comply  with  the  criteria  set 
forth  in  Section  8  above.  If  the  Grantee  does  not  plan  any  construction  for  the  next  12 
months,  it  will  so  inform  the  Director  by  letter. 
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(a)  Certifications.  Grantee  shall  include  a  written  certification  with  the  Construction 
Sequence  Plans  certifying  that  it  has  not  planned,  and  will  not  execute,  any  construction 
sequence  in  a  manner  that  would  innproperly  discriminate  against  any  Person  in  violation  of 
Section  8(d)  above. 

(b)  Technical  Information.  In  the  event  that  Grantee  intends  to  construct  its  system 
beyond  the  areas  already  built  as  of  the  Effective  Date,  as  set  forth  in  Appendix  4,  at  least  90 
days  prior  to  such  planned  construction  Grantee  shall  provide  the  following  technical 
information  to  DTIS,  in  a  form  approved  by  the  DTIS  Director: 

(1)  System  Architecture  Maps.  System  architecture  maps,  of  industry- 
standard  scale  and  using  standard  symbology,  depicting  all  electronic  and  physical  features  of 
the  System; 

(2)  System  "Turn-Up"  Maps.  A  System  "Turn-Up"  Map  which  tracks  the 
Construction  Sequence  Plans  provided  to  DTIS  pursuant  to  subsection  (a)  above,  stating 
when  Grantee  anticipates  Service  will  be  provided  in  each  Node  Area  and  indicates  where 
Service  is  being  offered;  and 

(3)  Explanation  of  Deviation  from  Prior  Construction  Sequence  Plans. 
Grantee  shall  construct  the  System  substantially  in  accordance  with  the  Construction  Plans 
submitted  to  the  City.  Upon  deviating  from  such  plans,  Grantee  shall  submit  a  written 
explanation  and  any  necessary  maps  to  clearly  demonstrate  how  Grantee's  actual  System 
construction  has  deviated  from  the  representations  made  by  Grantee  in  its  System 
Construction  Plans  submitted  in  its  prior  Quarterly  Report  to  DTIS  ("Update"). 

(4)  Location  of  Hubs.  Hub  locations,  as  they  are  designated,  and  a  map 
showing  the  anticipated  Hub  Areas. 

(5)  As-Built  Maps.  As-built  maps  depicting  all  Facilities  as  actually  installed 
and  constructed. 
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(6)      Fiber  Route  Maps.  A  map  of  the  fiber  routes  which  will  be  constructed  in 
the  next  year  which  shows  the  number  of  strands  in  each  cable  segment,  the  location  of 
splices  and  the  location  of  Nodes. 

Section  17.  QUARTERLY  MEETINGS.  No  later  than  ten  (10)  City  business  days  following 
Grantee's  production  of  a  Quarterly  Reports  to  DTIS  pursuant  to  Section  16  above,  Grantee 
shall  meet  with  DTIS  upon  DTIS'  request  to  review  the  Quarterly  Report  ("Quarterly  Meeting"). 
Among  other  things,  DTIS  shall  work  with  Grantee  to  designate  Fiber  Drop  locations  and  City 
Conduit  routes  at  the  Quarterly  Meetings.  In  addition,  Grantee  shall  consider  any  good  faith 
changes  suggested  by  the  City  to  any  construction  plan.  Failure  to  submit  two  successive 
Quarterly  Reports  or  attend  two  Quarterly  Meetings  shall  constitute  a  Material  Breach  of  this 
Franchise. 

Section  18.  INFORMATION  DUE  UPON  REQUEST.  Grantee  shall,  no  later  than  ten  (10) 
City  business  days  after  a  written  request,  provide  DTIS  with  the  following  information  in 
writing: 

(a)  Plans  showing  the  exact  location  of  Grantee's  Headend,  anticipated  Hub 
locations,  and  anticipated  Hub  Areas; 

(b)  Plans  showing  the  location  of  the  City's  Fiber  Drops,  Cable  Drops,  and  City 
Conduit  and  manholes  and  when  they  will  be  available  for  City  use; 

(c)  An  Update,  as  described  in  Section  16(c)(3)  above; 

(d)  Technical  specifications  for  the  Facilities  installed,  or  intended  to  be  installed,  at 
the  Headend,  Hubs,  and  Nodes,  including,  without  limitation,  amplifiers,  other  active  and 
passive  devices,  optical  equipment,  power  supplies  and  other  related  equipment; 

(e)  A  technical  description  of  how  Grantee  intends  to  transmit  PEG  Signals  to 
Subscribers,  including  a  description  of  the  interconnection  equipment  that  will  be  used,  the 
method  of  transport  to  the  interconnection  point  (to  the  extent  Grantee  is  responsible  for  any 
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connection  or  has  obtained  such  information  from  any  other  cable  operators  involved  in  PEG 
interconnection)  and  from  the  interconnection  point  to  the  System,  and  PEG  Signal  origination 
and  destination  locations;  and 

(f)  Documents  setting  forth  Grantee's  engineering  guidelines  and  construction 
practices  in  the  geographic  area  of  the  City;  and 

(g)  Such  additional  information  or  documents  relating  to  this  Franchise  as  is 
reasonably  requested  by  the  City, 

Section  19.  CUSTOMER  SERVICE  REPORTS. 

(a)  FCC  Reports.  No  later  than  ten  (10)  City  business  days  after  a  written  request 
from  DTIS,  Grantee  shall  provide  DTIS  any  and  all  customer  sen/ice  reports  generated  by 
Grantee  pursuant  to  47  C.F.R.  Section  76.309  or  other  Applicable  Law. 

(b)  Subscriber  Complaint  Reports.  Simultaneous  with  each  Franchise  Fee 
payment,  Grantee  shall  provide  to  DTIS,  in  a  form  acceptable  to  DTIS,  a  quarterly  report 
tracking  each  Subscriber  complaint  referred  to  Grantee  by  the  City  and  each  Subscriber 
complaint  escalated  to  the  corporate  office  of  Grantee  or  its  Affiiiates,  how  and  when  it  was 
received,  the  nature  of  the  complaint,  how  and  when  it  was  responded  to,  v;hether  the 
complaint  was  referred  to  Grantee  by  the  City,  and  the  ultimate  resolution  of  the  issue.  If  a 
complaint  is  not  resolved  at  the  end  of  the  quarter,  any  action  related  to  the  complaint  shall  be 
reported  in  the  following  quarterly  report  until  it  is  resolved.  The  report  shall  quantify 
Grantee's  response  performance  so  that  City  and  Grantee  may  easily  determine  whether 
Grantee  is  meeting  the  requirements  of  Section  29(f).  To  the  extent  that  Grantee  is  able, 
Grantee  shall  provide  the  information  required  by  this  Section  19(b)  for  all  calls  from 
Subscribers  under  this  Franchise,  in  addition  to  calls  referred  to  Grantee  by  the  City  and 
Subscriber  complaints  escalated  to  the  corporate  office  of  Grantee  or  its  Affiliates,  and 
Grantee  shall  provide  such  information  in  its  quarterly  reports. 
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Section  20.  CITY  REVIEW  DOES  NOT  CONSTITUTE  WAIVER.  The  City's  receipt  and 
review  of  any  of  the  information  provided  to  it,  including,  without  limitation,  the  information 
provided  to  it  pursuant  to  this  Part,  shall  not  operate  to  excuse  or  waive  any  violation  or  non- 
performance under  this  Franchise  or  other  Applicable  Law. 

Section  21.  CONFIDENTIALITY  OF  PROPRIETARY  INFORMATION.  Grantee  understands 
and  agrees  that  the  City's  Sunshine  Ordinance  (San  Francisco  Administrative  Code,  Chapter 
67)  and  the  State  Public  Records  Law  (Gov't  Code  section  6250  et  seq.),  apply  to  this 
Franchise.  Pursuant  to  Section  1 1 .20  of  Chapter  1 1 ,  Grantee  shall  have  the  opportunity  to 
protect  from  disclosure  to  the  public  any  information  provided  to  the  City  pursuant  to  this 
Franchise  that  is  proprietary,  trade  secret  or  is  othenwise  protected  from  disclosure  under  the 
California  Public  Records  Act  (Cal.  Gov't  Code  Section  6254,  et  seq.),  the  City's  Sunshine 
Ordinance  and  other  Applicable  Law. 

PART  6  -  RECORD  REVIEW,  RETENTION,  AND  ACCESS  RIGHTS 
Section  22.  MAINTENANCE  OF  RECORDS.  Grantee  shall  maintain  and  keep,  in 
accordance  with  generally  accepted  accounting  principles,  detailed  and  accurate  books  and 
records  relative  to  this  Franchise,  including  but  not  limited  to  records  of  all  revenues  received 
from  any  source  whatsoever  and  all  amounts  due  and  owing  to  Grantee  from  any  third  party. 
Grantee  shall  further  maintain  and  keep  all  customer  service  agreements  or  contracts 
provided  to  Subscribers,  billing  records,  solicitations,  correspondence  between  the  Grantee 
and  any  Subscriber,  and  documentation  relating  to  Subscriber  complaints.  Grantee's  failure 
to  comply  with  the  provisions  of  this  Section  may  constitute  a  Material  Breach  of  this 
Franchise. 

Section  23.  ACCESS  TO  RECORDS.  Grantee  shall  comply  with  all  provisions  of  Article  V  of 
Chapter  1 1 ,  provided  that  any  amount  owed  to  the  City  pursuant  to  Section  1 1 .41  of  Chapter 
1 1  shall  be  paid  within  ten  (10)  City  business  days  following  the  City's  written  demand. 
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Grantee's  failure  to  comply  with  the  provisions  of  this  Section  nnay  constitute  a  Material 
Breach  of  this  Franchise. 

PART  7-  CUSTOMER  SERVICE 
Section  24.  APPLICABILITY.  The  provisions  of  this  Part  shall  apply  to  all  Services  provided 
by  Grantee  pursuant  to  this  Franchise.  Additionally,  notwithstanding  the  fact  that  Grantee  is 
an  OVS  operator,  Grantee  shall  comply  with  all  of  the  requirements  set  forth  in  Chapter  1 1 , 
Article  VI,  and  Grantee  shall  provide  all  Sen/ices  authorized  pursuant  to  this  Franchise  in  a 
manner  consistent  with  those  provisions. 

Section  25.  CUSTOMER  SERVICE  REGULATIONS.  Pursuant  to  Section  1 1 .51  of  Chapter 
1 1 ,  Grantee  shall  comply  with  all  customer  sen/ice  standards  and  consumer  protection  laws 
established  by  Applicable  Law,  including,  without  limitation,  47  C.F.R.  76.309,  those  set  forth 
herein,  and  those  set  forth  in  Chapter  1 1 .  The  City  reserves  the  right  to  adopt  additional  or 
more  stringent  customer  service  standards  or  consumer  protection  laws  and  to  impose  them 
upon  Grantee  and  other  similarly  situated  Persons  providing  the  same  Services  authorized  by 
this  Franchise,  using  Facilities  installed  in  the  Public  Rights-of-Way,  in  a  fair  and  non- 
discriminatory manner. 

Section  26.  EMERGENCY  MAINTENANCE.  Grantee  shall  respond  to  Sen/ice  Interruptions 
and  System  malfunctions  that  may  result  in  a  Sen/ice  Interruption  by  maintaining  an 
emergency  maintenance  and  repair  staff  capable  of  responding  to  and  repaihng,  on  a  timely 
basis,  System  malfunctions,  or  Service  Interruptions,  on  a  twenty  four  (24)  hour,  seven  (7) 
days  a  week  basis. 

Section  27.  LANGUAGES.  Grantee  shall  have  employees  able  to  respond  to  billing 

inquiries  and  Service  requests  in  all  languages  in  vyhich  Grantee  markets  Sen/ices.  At  a 
minimum,  Grantee  shall  have  employees  able  to  respond  to  billing  inquiries  and  Sen/ice 
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requests  in  English  and  the  5  other  languages  DTIS  determines  to  be  spoken  by  the  largest 
number  of  San  Francisco  residents. 

Section  28.  CREDITS.  Grantee  shall  provide  credits  to  Subscribers  (or  potential 
Subscribers)  pursuant  to  the  procedures  set  forth  in  47  C.F.R.  76.309(c)(3)(iv)  under  the 
following  circumstances: 

(a)  Failure  to  Maintain  a  Scheduled  Appointment.  In  the  event  Grantee  fails  to 
make  or  timely  cancel  a  Scheduled  Appointment  pursuant  to  47  C.F.R.  76.309(2)(iii)-(v)  and 
California  Civil  Code  Section  1722,  Grantee  shall  clearly  and  immediately,  with  no  prompting 
from  the  Subscriber,  notify  the  Subscriber  in  writing  that  he  or  she  may  choose  among  the 
following  remedies:  (i)  waiver  of  the  fee  if  the  Scheduled  Appointment  was  for  a  Service  for 
which  a  fee  was  to  be  charged;  (ii)  one  free  month  of  either  basic  Video  Service  plus  the  other 
most  widely  subscribed  to  Video  Service  tier  or  Cable  Internet  Sen/ice  based  upon  the  service 
for  which  the  Scheduled  Appointment  was  made,  or  if  the  Scheduled  Appointment  was  to 
have  been  provided  free  of  charge;  or  (iii)  an  opportunity  to  pursue  up  to  five  hundred  dollars 
($500)  in  damages  pursuant  to  California  Civil  Code  Section  1722,  if  applicable. 

(b)  Failure  to  Perform  Timely  Installation.  In  the  event  Grantee  fails  to  perform  a 
standard  installation  within  seven  (7)  business  days  as  required  pursuant  to  47  C.F.R. 
76.309(c)(2)(i)  Grantee  shall  clearly  and  immediately,  with  no  prompting  from  the  Subscriber, 
notify  the  Subscriber  in  writing  that  he  or  she  may  choose  between:  (i)  waiver  of  the 
installation  fee  If  a  fee  was  going  to  be  charged;  or  (ii)  one  free  month  of  either  basic  Video 
Service  plus  the  other  most  widely  subscribed  to  Video  Service  tier  or  Cable  Internet  Service 
based  upon  the  service  that  Grantee  failed  to  install,  if  the  installation  was  to  have  been 
provided  free  of  charge. 

(c)  Service  Interruption.  Grantee  shall  begin  to  repair  any  Service  Interruption 
within  twenty-four  (24)  hours.  In  the  event  Grantee  Fails  to  correct  a  Service  Interruption 
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within  twenty  four  (24)  hours,  Grantee  shall,  upon  Subscriber  request,  credit  an  affected 
Subscriber  1/30th  of  the  monthly  Service  charge  for  each  twenty  four  (24)  hour  period,  or 
fraction  thereof,  that  the  Service  Interruption  continues.  In  the  event  of  a  Complete  Outage 
lasting  more  than  twenty-four  (24)  hours,  Grantee  shall  automatically  (without  a  Subscriber 
request)  credit  all  affected  Subscribers  the  same  refund.  This  provision  shall  not  apply  to 
Subscribers  who  experience  a  Sen/ice  Interruption  as  a  result  of  their  own  intentional  acl(s). 

(d)     Rate  Change  Notification.  Grantee  may  not  increase  Subscriber  rates  until  it 
has  provided  at  least  thirty  (30)  days  written  notice  of  any  rate  increase  to  Subscribers. 
Section  29.  SUBSCRIBER  COMPLAINTS.  Grantee  shall  establish  written  procedures  for 
receiving,  acting  upon  and  resolving  Subscriber  complaints.  These  procedures  shall  require, 
at  a  minimum,  that  Grantee: 

(a)  Acknowledge  receipt  of  any  complaint  made  in  person,  by  telephone,  or 
electronic  mail,  no  later  than  the  next  business  day  after  receiving  the  complaint; 

(b)  Acknowledge  receipt  of  any  complaint  made  in  writing  by  mail  within  five  (5) 
business  days  of  receipt  of  the  complaint; 

(c)  Inform  a  complainant  regarding  the  option  of  reporting  a  complaint  to  the  City's 
representatives; 

(d)  Designate  a  liaison  responsible  for  working  with  the  City  to  resolve  Subscriber 
complaints;  and 

(e)  Respond  by  telephone  to  complaints  referred  to  it  by  the  City  no  later  than  the 
next  business  day  after  the  referral  and  follow  up  in  writing  no  later  than  two  (2)  business  days 
after  the  referral;  and 

(f)  Comply  with  the  time  frames  specified  in  this  Section  not  less  than  ninety 
percent  (90%)  of  the  time,  as  measured  on  a  quarterly  basis.  The  phrase  "of  the  time"  refers 
to  the  number  of  complaints  or  referrals  received  by  Grantee,  so  that  if  Grantee  receives  one 
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thousand  (1000)  complaints  or  referrals  in  a  quarter,  at  least  nine  hundred  (900)  of  those 
complaints  or  referrals  shall  be  responded  to  within  the  time  frames  set  forth  in  this  Section. 
Section  30.  RATES  AND  CHARGES. 

(a)  Rate  Regulation.  Pursuant  to  Section  1 1 .48  of  Chapter  1 1 ,  the  City  reserves  all 
power  to  implement  and  impose  regulation  on  Grantee's  rates  and  charges  to  the  maximum 
extent  permissible  under  Applicable  Law. 

(b)  Low  Income  Rate.  Any  Person  receiving  federal,  state,  or  local  cash  income 
maintenance  benefits  or  food  assistance  ("Eligible  Subscribers")  shall  be  eligible  to  receive 
Video  Services  at  reduced  rates.  For  the  Term  of  this  Franchise,  Grantee  shall  provide  to 
Eligible  Subscribers  a  reduced  rate  for  the  most  widely  subscribed  to  tier  or  combination  of 
tiers,  and  any  less  expensive  tiers,  of  Video  Services  offered  by  Grantee,  excluding  pay-per- 
view  and  premium  add-on  services  for  which  Subscribers  pay  an  additional  fee  or  charge. 
The  reduced  rates  for  these  Services  shall  reflect  a  discount  equal  to  at  least  twenty  percent 
(20%)  off  the  rates  charged  to  Subscribers  not  receiving  the  discount.  Grantee  shall  not 
require  Eligible  Subscribers  to  receive  additional  or  bundled  Services  (Cable  Internet 
Services,  Telecommunications  Services,  or  other  Services)  in  order  to  receive  the  reduced 
rate  for  Video  Service.  Grantee  shall  be  under  no  obligation  to  provide  a  special  tier  of  Video 
Service  distinct  from  the  Video  Service  tiers  offered  to  other  Subscribers.  Grantee  shall 
provide  notice  to  all  Subscribers  and  potential  Subscribers  about  the  availability  of  reduced 
rates  as  set  forth  in  this  Section  in  accordance  with  reasonable  rules  agreed  to  by  DTIS  and 
Grantee.  All  Grantee's  marketing  materials  shall  include  notification  of  the  low  income  rate, 
and  shall  be  subject  to  DTIS's  prior  review  and  approval  for  this  purpose.  Following  any 
change  in  the  TSC  franchise  (Ordinance  105-64)  currently  held  by  Comcast  or  the  grant  of  a 
subsequent  franchise  to  Comcast,  Grantee's  obligations  under  this  section  shall  be 
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automatically  adjusted  to  correspond  to  the  low  income  requirements  to  be  provided  by 
Comcast  under  its  new  franchise. 

Section  31.  FRANCHISE  ADMINISTRATION  ACCOUNT.  The  first  one  hundred  thousand 

dollars  ($100,000)  of  franchise  fees  paid  by  Grantee  annually  pursuant  to  Part  4  herein  shall 
be  allocated  by  the  City  to  fund  the  City's  administration  and  oversight  of  the  City's  cable  and 
OVS  television  franchises  and  related  Applicable  Law.  This  potential  allocation  is  intended  for 
the  benefit  of  the  City  only,  and  no  other  Person,  including  but  not  limited  to  Grantee,  may  rely 
upon,  or  seek  to  enforce  or  benefit  from,  the  proposed  allocation  or  failure  to  allocate.  The 
terms  of  this  Franchise  shall  be  governed  by  and  subject  to  the  budgetary  and  fiscal 
provisions  of  the  City's  Charter.  Notwithstanding  anything  to  the  contra,'^  contained  herein, 
there  shall  be  no  obligation  for  the  allocation,  payment  or  expenditure  of  money  by  the  City 
unless  the  City's  Controller  first  certifies,  pursuant  to  Section  3. 1 05  of  the  Charter,  that  there  is 
a  valid  appropriation  from  which  the  expenditure  may  be  made  and  that  unencumbered  funds 
are  available  for  the  allocation  or  expenditure. 

Section  32.  CABLE  TELEVISION  ACCESS  AND  DEVELOPMENT  FUND.  After  the 
allocation  provided  in  Section  31  above,  an  amount  equivalent  to  two  tenths  of  one  percent 
(0.2%)  of  Grantee's  Gross  Revenues  shall  be  allocated  by  the  City  to  the  Cable  Television 
Access  and  Development  Fund  for  public,  educational,  and  municipal  access  activities.  The 
not-for-profit  corporation  designated  by  the  Board  pursuant  to  the  terms  of  Ordinance  105-64, 
as  amended,  shall  receive  not  less  than  one-third  of  any  amount  that  may  be  allocated 
pursuant  to  this  Section.  This  potential  allocation  is  intended  for  the  benefit  of  the  City  only, 
and  no  other  Person,  including  but  not  limited  to  Grantee,  may  rely  upon,  or  seek  to  enforce  or 
benefit  from,  the  proposed  allocation  or  failure  to  allocate.  The  terms  of  this  Franchise  shall 
be  governed  by  and  subject  to  the  budgetary  and  fiscal  provisions  of  the  City's  Charter. 
Notwithstanding  anything  to  the  contrary  contained  herein,  there  shall  be  no  obligation  for  the 
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allocation,  payment  or  expenditure  of  money  by  the  City  unless  the  City's  Controller  first 
certifies,  pursuant  to  Section  3.105  of  the  Charter,  that  there  is  a  valid  appropriation  from 
which  the  expenditure  may  be  made  and  that  unencumbered  funds  are  available  for  the 
allocation  or  expenditure. 

PART  8  -  TESTING  AND  TECHNICAL  REQUIREMENTS 
Section  33.  TECHNICAL  STANDARDS.  The  System  shall  meet  or  exceed  the  applicable 
technical  standards  set  forth  in  47  C.F.R.  Part  76  and  any  other  Applicable  Law. 
Section  34.  MONITORING  TESTS.  Throughout  the  Term  of  this  Franchise  Grantee  shall 
perform  all  tests  necessary  to  demonstrate  compliance  with  the  requirements  of  this 
Franchise  and  Applicable  Law,  and  to  ensure  that  the  System  components  are  operating 
properly.  Grantee  shall  repeat  any  specified  test  until  identified  problems  or  flaws  have  been 
corrected.  All  tests  shall  be  conducted  at  Grantee's  expense  and  in  accordance  with 
Applicable  Law.  Grantee  shall  conduct  tests  as  follows: 

(a)  Initial  acceptance  tests  on  newly  constructed  or  rebuilt  Facilities.  Successful 
completion  of  the  first  semi-annual  FCC  proof  of  performance  test  for  the  newly  constructed  or 
rebuilt  Facilities  shall  constitute  the  initial  acceptance  test  for  that  newly  constructed  or  rebuilt 
portion. 

(b)  Proof  of  performance  tests  on  the  System  at  least  once  every  six  months  or  as 
required  by  FCC  rules,  whichever  is  more  often,  except  as  and  to  the  extent  Applicable  Law 
otherwise  limits  Grantee's  obligation; 

(c)  Special  tests  when  Subscriber  complaints  indicate  tests  are  warranted;  and 

(d)  Special  tests  at  DTiS's  reasonable  request,  upon  a  showing  of  need. 
Section  35.  SYSTEM  TESTS. 

(a)  Tests  Required.  Within  36  months  of  the  Effective  Date,  Grantee  shall  perform 
the  following  tests  to  establish  that  the  System  complies  with  this  Franchise,  FCC  rules,  and 
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other  Applicable  Laws  ("System  Tests").  As  applicable,  System  Tests  shall  be  conducted  at 
end-of-line  locations  served  by  five  percent  (5%)  of  all  Nodes  within  the  System: 

(1)  Visual  carrier  levels  on  each  activated  Channel; 

(2)  Aural  carrier  levels  on  each  activated  Channel; 

(3)  The  calculated  difference  between  the  visual  and  aural  earner  levels  on 
each  activated  Channel; 

(4)  Adjacent  Channel  video  difference  on  activated  Channels; 

(5)  The  difference  between  the  highest  video  carrier  level  on  any  activated 
Channel  and  the  lowest  video  carrier  level  on  any  activated  Channel; 

(6)  Carrier-to-noise  ratio  on  six  (6)  Channels  selected  by  City; 

(7)  Hum  and  low  frequency  disturbances  on  six  (6)  Channels  selected  by 

City; 

(8)  Intermodulation  distortions  on  six  (6)  Channels  selected  by  City; 

(9)  Subjective  expert  rating  of  picture  quality,  if  any,  on  all  activated 

Channels; 

(1 0)  Industry  standard  performance  measurements  comparable  to  the 
performance  measures  set  forth  in  1  through  9,  above  to  determine  the  quality  of  digital 
transmission;  and 

(1 1 )  Industry  standard  tests  which  demonstrate  whether  Grantee's  Cable 
internet  Service  is  performing  at  levels  represented  by  Grantee  to  Subscribers  and  at  levels 
required  by  Applicable  Law. 

The  System  Tests  will  be  complete  when,  after  any  necessary  corrective  action 
pursuant  to  Section  41  below,  the  DTIS  Director  determines  that  the  System  meet  applicable 
requirements. 
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(b)  Measurements  Prior  to  Tests.  Prior  to  the  System  Tests,  Grantee  shall  take  the 
following  measurements  at  its  Headend,  under  the  City's  supervision:  (i)  video  earner  levels 
and  picture  quality  on  all  Channels  leaving  the  Headend;  (ii)  audio  carrier  levels  on  all 
Channels  leaving  the  Headend;  and  (iii)  FM  radio  carrier  levels,  if  any.  Additionally,  prior  to 
the  tests,  Grantee  shall  present  the  City  with  copies  of  current  calibration  certificates  issued 
by  an  independent  calibration  laboratory  for  all  frequency/voltage  sensitive  equipment  that  will 
be  used  in  the  tests. 

(c)  City  Interference.  The  City  recognizes  and  understands  that  some  of  the  Final 
System  Tests  required  in  (a)  above  may  interfere  with  the  quality  of  Grantee's  video 
programming.  Consequently,  the  City  shall  take  all  reasonable  steps  to  minimize  such 
interference  during  the  performance  of  the  tests. 

Section  36.  SUPERVISION  OF  TESTS.  DTIS  may  supervise  and  specify  the  location  of 
Facilities  to  be  tested  for  the  tests  performed  pursuant  to  Section  34(c),  Section  34(d),  and 
Section  35  above. 

Section  37.  REIMBURSEMENT  OF  CITY  COSTS.  Grantee  shall  reimburse  the  City's 
reasonable  costs  to  supervise  any  tests  requested  by  DTIS  pursuant  to  this  Part,  not  to 
exceed  a  total  of  thirty  thousand  dollars  ($30,000)  during  the  erm,  provided  that  any 
unexpended  portion  of  such  reimbursement  cap  shall  be  increased  by  the  CPI-U  from  the 
Effective  Date  to  the  time  a  test  is  performed. 

Section  38.  NOTICE  OF  TESTS.  Grantee  shall  provide  DTIS  at  least  five  (5)  City  business 
days'  notice  of,  and  opportunity  to  observe,  any  tests  performed  on  the  System  pursuant  to 
this  Part. 

Section  39.  TEST  RESULTS.  Upon  DTIS's  written  request,  Grantee  shall  provide  DTIS  a 
written  report  of  the  results  of  any  test  and  any  other  written  materials  in  Grantee's  control  or 
possession  relating  to  the  test,  no  later  than  ten  (10)  City  business  days  after  the  test  unless 
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otherwise  instructed  by  DTIS.  The  complete  results  of  all  tests  performed  pursuant  to  this 
Part  shall  be  retained  by  Grantee  and  shall  be  available  for  inspection  or  copying  by  DTIS  for 
five  (5)  years  after  they  are  completed. 

Section  40.  CITY  RIGHT  TO  INSPECT.  The  City  reserves  the  right  to  inspect  the  System 
pursuant  to  Section  1 1 .43  of  Chapter  1 1 .  Hov/ever,  such  inspection  does  not  relieve  Grantee 
of  its  obligation  to  construct  the  System  in  compliance  with  this  Franchise  and  other 
Applicable  Law. 

Section  41.  CORRECTIVE  ACTION.  If  any  test  indicates  that  any  portion  of  the  System,  fails 
to  meet  applicable  requirements,  Grantee  shall,  without  the  requirement  of  additional  notice  or 
a  request  from  DTIS,  take  corrective  action,  retest  the  locations  and  advise  DTIS  of  the  action 
taken  and  results  achieved.  Grantee  shall  continue  corrective  action  and  repeat  tests  until 
tests  indicate  that  the  System  meets  applicable  requirements.  Nothing  herein  shall  constitute 
a  waiver  of  the  City's  right  to  require  compliance  with  any  FCC  standard  or  other  Applicable 
Law. 

Section  42.  SYSTEM  CHARACTERISTICS.  The  System  shall,  at  all  times  dunng  the 
Franchise  Term,  meet  or  exceed  the  following  requirements: 

(a)  Capacity.  The  System  shall  have  a  downstream  bandwidth  of  at  least  806  MHz 
and  an  upstream  bandwidth  of  at  least  35  MHz,  and  shall  be  capable  of  meeting  all  FCC 
performance  requirements  while  carrying  the  equivalent  of  at  least  110  analog  NTSC  video 
channels. 

(b)  Continuous  24-Hour  Operation.  The  System  shall  be  capable  of  operating 
twenty-four  (24)  hours  a  day  without  severe  material  degradation  of  Signal  except  during 
extremely  inclement  weather  or  immediately  following  extraordinary  storms  or  other  Force 
Majeure  events  that  adversely  affect  utility  services  or  damage  major  System  components. 
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(c)  Temperature  Specifications.  The  System  shall  be  capable  of  operating  over  an 
outdoor  temperature  range  of  negative  ten  (-10)  degrees  Fahrenheit  to  one  hundred  and 
twenty  five  (125)  degrees  Fahrenheit  and  over  variation  in  supply  voltages  from  105  to  130 
volts  AC  without  catastrophic  failure  or  irreversible  performance  changes. 

(d)  No  Interference.  Grantee  shall  operate  the  System  in  such  a  manner  as  to 
minimize  interference  with  Subscribers'  reception  of  off-the-air  signals.  Grantee  shall  ensure 
that  signals  carried  by  the  System,  or  originating  outside  the  System  Facilities,  do  not  ingress 
or  egress  into  or  out  of  the  System  in  excess  of  FCC  or  other  applicable  standards.  In 
particular,  and  without  limitation,  Grantee  shall  not  operate  the  System  in  such  a  manner  as  to 
pose  unwarranted  interference  with  emergency  radio  services,  aeronautical  navigational 
frequencies  or  any  airborne  navigational  reception  in  normal  flight  patterns,  or  any  other  type 
of  wireless  communications,  pursuant  to  FCC  regulations. 

(e)  No  Deterioration  of  Access  Signals.  The  System  shall  be  constructed  and 
operated  so  that  there  is  no  significant  deterioration  in  the  quality  of  PEG  Signals  resulting 
from  the  transmission  of  the  PEG  Signals,  either  upstream  or  downstream,  as  compared  with 
any  other  Channel  on  the  System.  Deterioration  refers  to  any  Signal  transmission  problem, 
including  but  not  limited  to  ghost  images  and  other  interference  and  distortions 

(f)  Stand-By  Power.  Grantee  shall  provide  standby  power  generating  capacity  for 
the  Headend,  Hubs,  Nodes,  and  distribution  Facilities  comprising  its  System  meeting  the 
following  specifications: 

(1)  Headend.  Grantee  shall  maintain  motorized  standby  power  generators 
capable  of  maintaining  all  Services  at  the  Headend  for  at  least  twenty-four  (24)  hours  duration 
after  loss  of  normal  commercial  power. 

(2)  Hubs.  Grantee  shall  provide  battery  standby  power  capable  of 
maintaining  all  services  at  each  Hub  for  at  least  twenty-four  (24)  hours  duration  after  loss  of 
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normal  commercial  power,  with  automatic  response  systems  to  alert  the  Headend  when 
commercial  power  is  interrupted.  Grantee  shall  maintain  portable  generators  to  deploy  to 
each  Hub  in  the  event  that  the  duration  of  a  power  disruption  is  expected  to  exceed  twenty- 
four  (24)  hours. 

(3)      Nodes  and  Distribution  Plant,  The  power  generators  serving  the  Nodes 
and  distribution  plant  to  Subscribers  shall  be  capable  of  maintaining  all  Services  to  those 
portions  of  the  System  for  no  less  than  six  (6)  hours,  according  to  manufacturer  specification, 
after  loss  of  normal  commercial  power. 

(g)  Service  for  the  Disabled.  Ail  closed-caption  programming  retransmitted  on  the 
System  shall  include  the  closed-caption  signal.  For  hearing  impaired  Subscribers,  Grantee 
shall  provide  information  concerning  the  cost  and  availability  of  equipment  to  facilitate  the 
reception  of  all  Services  for  the  hearing  impaired.  In  addition.  Grantee  must  have  TDD/TTY 
(or  equivalent)  equipment  available  for  use  in  its  local  office,  and  a  publicly  listed  telephone 
number  to  access  such  equipment  so  that  hearing  impaired  Subscribers  may  communicate 
with  Grantee  for  all  their  service  needs.  When  such  equipment  is  commercially  available, 
Grantee  shall  offer,  for  purchase  or  lease,  remote  control  devices  to  operate  any  Grantee- 
provided  equipment  for  those  Subscribers  who  are  mobility-limited. 

(h)  Emergency  Alert  System,  In  conjunction  with  the  construction  of  its  System. 
Grantee  shall  install  and  thereafter  maintain  an  emergency  alert  system  capable  of  overriding 
audio  and  video  on  ail  channels  to  provide  an  emergency  alert  to  all  Subscribers  ("EAS").  The 
EAS  shall  be  designed  and  maintained  so  that  City-designated  officials  can  activate  it 
remotely  without  Grantee's  assistance,  using  a  telephone  and  secure  password,  or  by  such 
other  technical  means  as  the  City  may  approve.  The  EAS  shall  also  be  designed  and 
maintained  so  that  City-designated  officials,  from  a  touch-tone  telephone,  can  activate  a  pre- 
recorded text  message,  and,  at  their  option,  an  accompanying  live  audio  voice  message 
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lasting  up  to  two  (2)  minutes.  The  City  shall  have  the  right  to  run  test  messages  on  the  EAS 
at  least  four  times  each  year  and  shall  provide  reasonable  notice  to  Grantee  prior  to  any  such 
test.  Grantee  shall  fully  cooperate  with  the  City  in  conducting  any  such  test.  The  City  and 
Grantee  shall  meet  periodically  to  discuss  operational  procedures  for  use  of  the  EAS.  As  part 
of  those  discussions,  the  City  and  Grantee  may  agree  on  alternative  capabilities  and 
activation  procedures  for  the  EAS.  The  EAS  should  be  integrated,  to  the  extent  reasonably 
possible,  with  Grantee's  EASs  in  other  communities.  Grantee's  failure  to  install  and  maintain 
the  EAS  pursuant  to  this  Section  shall  be  deemed  a  Material  Breach. 
Section  43.  SYSTEM  MAINTENANCE. 

(a)  Service  Interruptions  to  be  Minimized.  Grantee  shall  schedule  System 
maintenance  to  minimize  the  likelihood  of  Service  Interruptions. 

(b)  Maintenance  Practices  Subject  to  Regulation.  Grantee  shall  perform  System 
maintenance  in  accordance  with  FCC  requirements  and  standards  and  other  Applicable  Law. 
The  City  may  monitor  Grantee's  maintenance  practices  and,  to  the  extent  permitted  by 
Applicable  Law,  City  may  adopt  regulations  waiving  maintenance  requirements  or,  upon  a 
showing  of  need,  adopting  additional  maintenance  requirements  to  ensure  the  System 
remains  capable  of  providing  high-quality  service  and  to  protect  the  public  health,  safety,  and 
welfare.  Such  requirements  shall  be  applied  to  all  similarly  situated  Persons  providing  the 
same  Services  as  authorized  by  this  Franchise  using  Facilities  installed  in  the  Public  Rights- 
of-Way,  in  a  fair  and  non-discriminatory  manner. 

PART  9  -  CITY  FACILITIES  AND  BENEFITS 
Section  44.  FIBER  OPTIC  INFRASTRUCTURE  FOR  CITY  USE.  Grantee  shall  provide  the 
following  Fiber  Optic  Infrastructure  ("FOI")  for  the  City's  use  and  failure  to  provide  such  FOI  as 
set  forth  below  shall  constitute  a  Material  Breach  of  this  Franchise: 
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(a)  Fiber  Strands  Provided  to  City.  Within  thirty  (30)  City  business  days  of  a  DTIS 
request  made  after  Grantee  has  completed  construction  of  its  Systenn  or  a  Hub  Area  wilhm 
the  System,  Grantee  shall  provide  and  maintain  for  the  City's  use  and  at  no  cost  to  \he  City, 
up  to  four  (4)  dark  fiber  optic  strands  along  its  Fiber  Backbone  route(s)  ("Fiber  Strands"). 

(b)  Fiber  Drops.  Grantee  shall,  at  no  cost  to  the  City,  connect  up  to  350  City- 
designated  locations  to  the  Fiber  Strands  using  two  single-mode  fiber  strands  from  the  Hub  to 
each  location  ("Fiber  Drops").  The  City  may  designate  some  locations  in  which  multiple  Fiber 
Drops  shall  be  installed,  provided  that  Grantee  shall  have  no  obligation  to  provide  a  total  of 
more  than  350  Fiber  Drops.  The  designation  of  a  Fiber  Drop  will  reduce  the  number  of  free 
Cable  Drops  available  to  the  City  under  Section  45  below  by  1 .5  Cable  Drops  per  Fiber  Drop. 
Grantee  shall  make  Fiber  Drops  available  to  the  City  pursuant  to  the  procedure  set  forth  in 
subsection  (f)  below. 

(c)  Access  to  Hubs  and  Equipment.  The  City  shall  have  the  right  to  install  optical 
amplifiers  and  other  equipment  necessary  for  the  City's  operation  of  the  FOI  in  Grantee's 
Hubs  and  to  access  the  optical  amplifiers  and  other  equipment  in  the  Hubs  twenty  four  (24) 
hours  a  day,  seven  (7)  days  a  week  in  a  manner  reasonably  assuring  security  of  the  Hub. 
Grantee  shall  provide  equipment  racks  necessary  for  placement  of  the  optical  amplifiers  and 
all  other  equipment  in  the  Hubs  as  well  as  the  back  up  pov^er  and  shared  environmental 
equipment  necessary  for  the  operation  of  the  equipment. 

(d)  Monitoring  and  Maintenance  of  Fiber  Strands.  Grantee  shall  be  responsible  for 
providing  continuity  of  the  City's  Signal  at  useful  signal  levels  from  any  Demarcation  Point  to 
another,  but  shall  not  be  responsible  for  the  maintenance  of  the  City  equipment  on  the  City 
side  of  the  Demarcation  Point,  or  any  termination  equipment  used  by  the  City  at  the  Fiber 
Drops,  except  as  set  forth  in  subsection  (b)  above.  Grantee  shall  be  responsible  for 
maintaining  and  repairing,  at  no  cost  to  the  City,  the  Fiber  Strands  up  to  the  Demarcation 
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Point.  Grantee  shall  use  the  same  efforts  to  maintain  and  repair  the  City's  Fiber  Strands  and 
Fiber  Drops  as  it  uses  to  maintain  and  repair  its  own  fiber  strands.  Grantee  shall  strive  to 
ensure  that  outages  are  minimized  by  monitoring  the  Fiber  Strands  as  part  of  its  System,  shall 
notify  a  DTIS-designated  City  employee  as  soon  as  possible  in  the  event  Grantee  detects  an 
outage  or  problem  with  the  Fiber  Strands,  and  shall  test  and  remedy  the  outage  or  problem  in 
as  efficient  a  manner  as  possible.  DTIS  shall  contact  Grantee  in  the  event  that  the  City 
experiences  service  problems  or  an  outage  on  the  FOI  and  Grantee  shall  cooperate  with  DTIS 
and  perform  testing  to  determine  the  source  and  resolve  the  problem  as  soon  as  possible. 
Grantee  shall  notify  a  DTIS-designated  City  employee  of  scheduled  System  maintenance 
activities  which  may  impact  the  City's  use  of  the  Fiber  Strands  at  least  two  (2)  City  business 
days  prior  to  such  scheduled  maintenance. 

(e)     Designation  of  Fiber  Drops.  Grantee  shall  deploy  the  Fiber  Strands  and  Fiber 
Drops  in  conjunction  with  the  construction  of  its  System.  Connection  to  City-designated 
locations  will  be  made  in  the  course  of  construction  when  Grantee's  System  reaches  within 
one  hundred  and  twenty  five  feet  (125')  of  the  City-designated  location.  The  City  shall  pay 
Incremental  Labor  and  Materials  Costs  to  Grantee  for  any  installation  required  beyond  the  one 
hundred  and  twenty-five  foot  (125')  limit.  DTIS  shall  designate  the  location  of  Fiber  Drops  to 
Grantee  in  writing  at  least  six  (6)  months  prior  to  the  time  at  which  Grantee's  construction  is 
anticipated  to  reach  the  Fiber  Drop  location,  as  set  forth  in  its  One  Year  Construction  Plan 
provided  to  DTIS  pursuant  to  Section  16(a)(1)  above.  Nothing  herein  prevents  DTIS  from 
designating  a  Fiber  Drop  location  in  advance  of  receiving  any  Construction  Sequence  Plan 
showing  that  the  location  will  be  passed.  In  the  event  DTIS  fails  to  timely  designate  a  Fiber 
Drop  location,  Grantee  shall  use  its  best  efforts  to  accommodate  an  untimely  request  from 
DTIS  to  the  extent  such  accommodation  does  not  create  Incremental  Labor  and  Materials 
Costs  for  Grantee  or  the  City  is  willing  to  pay  any  Incremental  Labor  and  Materials  Cost. 
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Notwithstanding  the  foregoing,  in  no  event  will  a  DTIS  failure  to  timely  designate  a  Fiber  Drop 
location  be  allowed  to  delay  construction  of  Grantee's  System;  provided,  however,  that 
Grantee  shall  be  responsible  for  providing  any  requested  Fiber  Drop  in  the  event  Grantee  fails 
to  provide  DTIS  at  least  nine  (9)  months  notice  through  a  One  Year  Construction  Plan  of  its 
intent  to  pass  DTIS's  designated  Fiber  Drop  location.  Additionally,  notv;ithstanding  DTIS's  six 
(6)  month  notice  obligation,  DTIS  may  designate  its  first  round  of  Fiber  Drop  locations  along 
any  route  shown  on  the  first  set  of  One  Year  Construction  Reports  provided  to  it  within  thirty 
(30)  City  business  days  of  receipt  and  Grantee  shall  install  Fiber  Drops  at  those  locations 
pursuant  to  the  provisions  of  this  Section.  Grantee  shall  provide  a  Fiber  Drop  no  later  than 
twenty  (20)  City  business  days  after  activating  Sen/ice  in  the  Node  Area  v/here  the  Fiber  Drop 
is  located 

(f)  Use  of  Fiber  Strands.  The  City  may  use  the  FOI  for  any  lawful  municipal  or 
public  purpose  acting  in  its  governmental  or  proprietary  capacity,  including  making  the  FOI 
available  to  third  parties;  provided,  however,  that  the  City  shall  not  use  or  permit  the  use  of  the 
FOI  for  any  commercial  purpose.  The  FOI  shall  be  available  for  the  City's  sole,  continuous, 
and  permanent  use  and  shall  not  be  used  by  any  Person  without  written  authorization  by  the 
DTIS  Director.  Grantee  shall  not  exercise  any  control  over  the  content  of  transmissions  over 
the  FOI,  whether  video,  data,  or  voice. 

(g)  Technical  Specifications,  The  FOI  shall  be  capable  of  providing  two-way  voice 
and  video  and  point-to-point  data  communications.  The  Fiber  Strands  shall  be  connected  at  a 
Demarcation  Point  specified  to  Grantee  by  the  City.  It  shall  be  the  City's  responsibility  to 
purchase,  install,  operate,  and  maintain  any  and  all  electronic  and  other  equipment  necessary 
to  activate  the  Fiber  Strands  provided  to  the  City  for  its  own  use  pursuant  to  this  Section, 
except  as  provided  in  subsection  (c)  above. 
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(h)  Additional  Fiber  Drops.  In  the  event  the  City  desires  to  designate  more  Fiber 
Drops  than  are  provided  in  subsection  (b)  above,  the  City  may  pay  Grantee  the  Incremental 
Labor  and  Materials  Cost  for  installing  a  Fiber  Drop.  The  remaining  provisions  of  this  Section 
regarding  Fiber  Drops  shall  apply  to  all  Fiber  Drops  installed  pursuant  to  this  subsection. 

(i)  Additional  Fiber  Locations.  Grantee  shall  notify  DTIS  as  soon  as  possible  prior 
to  the  installation  of  any  fiber  optic  capacity  in  locations  not  contemplated  by  the  initial  design 
of  the  System  so  that  the  City  may  elect  to  have  two  (2)  additional  Fiber  Strands  installed  for 
it's  own  use  at  the  Incremental  Labor  and  Materials  Cost  of  adding  any  such  Fiber  Strands. 
DTIS  shall  have  forty  (40)  City  business  days  after  receipt  of  Grantee's  notification  to  notify 
Grantee  regarding  whether  and  where  it  would  like  to  have  additional  Fiber  Strands  installed 
for  the  City's  use. 

(j)      Upgrades  to  City's  Facilities.  When  performing  modifications  or  upgrades  to  the 
System,  Grantee  shall  perform  such  modifications  or  upgrades  to  the  Facilities  installed  for 
the  City's  use  per  this  Part  9;  (i)  to  the  extent  such  modifications  or  upgrades  do  not  result  in 
Incremental  Labor  and  Materials  Costs,  or  (ii)  upon  City's  agreement  to  pay  for  any  such 
Incremental  Labor  and  Materials  Costs. 

(k)     Support  for  Incremental  Labor  and  Materials  Costs.  With  regard  to  any 
Incremental  Labor  and  Material  Cost  that  may  be  payable  by  the  City  in  this  Part  9,  Grantee 
shall  provide  to  the  City,  not  less  than  ten  (10)  days  in  advance,  a  statement  of  the 
Incremental  Labor  and  Material  Cost  (or,  a  good  faith  estimate  thereof)  so  that  City  can  decide 
whether  to  proceed  and  incur  the  Incremental  Labor  and  Material  Cost.  If  the  City  does  not 
agree  to  pay  such  Incremental  Labor  and  Material  Cost  in  writing,  Grantee  shall  have  no 
obligation  to  perform  the  work  relative  to  such  Incremental  Labor  and  Material  Cost. 
Section  45.  FREE  SERVICE  TO  CITY-DESIGNATED  BUILDINGS.  Grantee  shall  install  one 
(1)  drop,  including  reasonable  interior  wiring,  to  as  many  as  525  City-designated  buildings 
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with  an  exterior  wall  within  125  feet  of  Grantee's  System  for  underground  wiring  and  150  feet 
of  Grantee's  System  for  above-ground  wiring  ('Cable  Drop");  provided,  if  a  City-designated 
building  requires  a  Cable  Drop  in  excess  of  the  above-referenced  length,  Grantee  shall 
provide  the  Cable  Drop  so  long  as  the  City  agrees  to  pay  the  Incremental  Labor  and  Materials 
Cost  for  the  added  length.  In  addition,  the  City  shall  elect  one  of  the  following,  :o  be  provided 
by  Grantee  at  no  cost  to  the  City,  with  respect  to  each  of  the  above  City-designated  buildings: 
(1)  the  most  widely  subscribed  to  tier  or  combination  of  tiers,  and  any  less  expensive  tiers,  of 
Video  Services  offered  by  Grantee,  (but  excluding  pay  per  view  and  premium  add-on  services 
for  which  Subscribers  pay  an  additional  fee)  or  (ii)  Cable  Internet  Sen/ice.  The  provision  of 
Cable  Internet  Service  shall  include  the  use  of  a  cable  modem  and  any  other  equipment 
provided  by  Grantee  to  its  residential  Cable  Internet  Service  Subscribers  that  is  necessary  to 
receive  the  Cable  Internet  Sen/ice,  but  shall  not  include  persona!  computers  or  work  stations. 
The  designation  of  a  Fiber  Drop  according  to  Section  44(b)  above  will  reduce  the  number  of 
Cable  Drops  available  to  the  City  by  1 .5  Cable  Drops  per  Fiber  Drop.  The  Cable  Drop 
locations  shall  be  identified  by  the  DTIS  Director  on  an  as-needed  basis  during  the  Franchise 
Term  and  shall  be  installed  by  Grantee  within  the  standard  installation  time  provided  to 
Subscribers.  The  City  shall  also  be  entitled  to  additional  Cable  Drops  in  a  number  equal  to  the 
number  of  buildings  newly  owned,  leased  or  occupied  after  the  Effective  Date  by  the  City,  the 
San  Francisco  Unified  School  District,  the  San  Francisco  Community  College  District,  and 
office  of  the  San  Francisco  Housing  Authority  or  the  San  Francisco  Redevelopment  Agency. 
The  City  may  use  these  additional  Cable  Drops  to  sen/e  any  City-designated  building  or  may 
exchange  them  for  Fiber  Drops  as  provided  in  this  Section.  Grantee's  failure  to  comply  with 
the  terms  of  this  Section  shall  constitute  a  Material  Breach  of  this  Franchise. 


Supervisors  McGoldrIck  and  Elsbernd 
BOARD  OF  SUPERVISORS 


Page  57 

08/10/04 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


Section  46.  CITY  CONDUIT. 

(a)  Conduit  for  City's  Sole  and  Exclusive  Use.  During  construction  of  its  System 
and  whenever  it  places  Facilities  underground,  Grantee,  in  conjunction  with  the  installation  of 
its  own  conduit,  shall  install  conduit  for  the  sole  and  exclusive  use  of  the  City  and  without 
charge  to  the  City  ("City  Conduit").  The  City  shall  have  a  right  to  a  minimum  of  539  linear 
miles  of  one  (1)  two  inch  (2")  conduit  or  any  combination  of  conduit  of  equivalent  value. 
Consequently,  the  City  may  elect  to  trade  the  right  to  one  (1)  linear  mile  of  one  (1)  two  inch 
(2")  conduit  for  .54  (54/100)  linear  miles  of  (1)  four  inch  (4")  conduit;  or  .22  (22/100)  linear 
miles  of  (2)  four  inch  (4")  conduits.  The  City  may  also  elect  to  have  Grantee  install  additional 
City  Conduit  upon  payment  to  Grantee  of  Incremental  Labor  and  Materials  Costs.  The  DTIS 
Director  shall  designate  the  placement  of  the  City  Conduit  in  the  same  manner  as  provided  for 
Fiber  Drops  in  Section  44(f)  above.  Grantee's  failure  to  provide  City  Conduit  pursuant  to  this 
Section  shall  constitute  a  Material  Breach  of  this  Franchise. 

(b)  Technical  Specifications.  The  City  Conduit  shall  be  PVC  pipe,  shall  contain  a 
pull  string,  and  be  clearly  identified  as  City  Conduit  with  an  exterior  marking.  At  the  City's 
request,  the  City  Conduit  may  be  terminated  in  specified  Grantee-owned  "pass-through 
manholes"  located  no  more  than  600  feet  apart  ("pass-through  manholes"  are  those  manholes 
not  designated  to  contain  any  type  of  electronics,  or  splice  closure).  In  the  event  the  distance 
between  two  pass-through  manholes  exceeds  approximately  600  feet,  the  City  may  request 
Grantee  to  sweep  the  City  Conduit  to  a  location  in  a  sidewalk  vault  mutually  agreed  to  by 
Grantee  and  the  City  and  install  a  City  provided  pull-box  to  provide  access  to  the  City  Conduit. 

(c)  Access  to  City  Conduit.  The  City  shall  have  access  to  the  City  Conduit  upon 
three  (3)  City  business  days'  notice  to  Grantee  for  scheduled  maintenance.  In  the  event  of  an 
emergency,  the  City  shall  have  access  to  the  City  Conduit  immediately,  upon  oral  or  written 
notice  to  Grantee. 
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(d)  Title  to  City  Conduit,  Upon  request  fronn  the  City,  Grantee  shall  execute  such 
documents  of  title  in  a  form  acceptable  to  the  City  Attorney  as  will  convey  to  the  City,  free  and 
clear  of  liens  and/or  adverse  claims  of  title,  all  right,  title,  and  interest  in  the  City  Conduit,  or 
any  part  thereof. 

(e)  Use  of  City  Conduit,  Upon  reasonable  written  notice  to  Grantee,  the  City,  or  any 
City-designated  entity,  may  use  the  City  Conduit  for  any  lawful  municipal  or  public  purpose; 
provided,  however,  that  the  City  shall  not  use  or  permit  the  use  of  the  City  Conduit  to  provide 
any  services  for  any  non-municipal  or  non-public  purpose  that  are  in  competition  with  services 
provided  by  Grantee  over  its  Facilities.  The  City  may  solicit  bids  to  provide  sen/ices  using  the 
City  Conduit.  Grantee  shall  be  invited  to  respond  to  any  such  solicitation. 

Section  47.  PEG  SUPPORT  CONTRIBUTIONS,  Throughout  the  Term  of  this  Franchise, 
including  any  extensions  thereof,  Grantee  shall  make  the  following  PEG  Support  Payments  in 
satisfaction  of  its  obligations  pursuant  to  47  U.S.C.  Section  573  with  respect  to  support  for 
public,  educational  and  governmental  access  equipment  and  services: 

(a)         PEG  Support  Payments,  Grantee  shall  pay  to  the  City  (1)  v;ithin  thirty  (30)  days 
of  the  Effective  Date  of  this  Franchise,  a  one-time  payment  Four  Hundred  Thousand  Dollars 
($400,000)  (the  "Initial  PEG  Support  Payment");  and  (2)  as  of  the  Effective  Date  and  ongoing 
throughout  the  Term  of  this  Franchise,  including  any  extensions  thereto,  in  quarterly  payments 
made  concurrently  with  its  franchise  fee  payments,  three  percent  (3%)  of  Gross  Revenues 
(the  "Ongoing  PEG  Support  Payments"  and,  together  with  the  Initial  PEG  Support  Payment, 
the  "PEG  Support  Payments").  Such  PEG  Support  Payments  shall  fund:  (i)  the  City's 
purchase  of  equipment  and  sen/ices  related  to  City  communications  projects  and  related  uses 
as  determined  by  the  City  in  its  sole  discretion  ("Communications  Project  Grant");  (ii)  the 
purchase  of  equipment,  the  development  of  programming,  and  the  operation  and 
maintenance  of  the  PEG  Channels;  and  (ill)  the  support  of  equipment  and  production  facilities 
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for  the  PEG  Channels.  "Gross  Revenues"  shall  not  include  revenues  derived  from  the 
provision  of  Cable  Internet  Service  for  so  long  as  the  tolling  provisions  set  forth  in  Section  2(d) 
remain  in  force  and  unless  and  until  Comcast's  PEG  Support  Payments  also  reflect  its  Cable 
Internet  Service  revenues. 

(b)  Automatic  Adjustment  of  Ongoing  PEG  Support  Payments.  To  the  extent  that  a 
renewed  or  new  franchise  is  granted  to  Comcast  during  the  Term  of  this  Franchise,  including 
any  renewals  thereto,  pursuant  to  which  Comcast  is  obligated  to  pay  Ongoing  PEG  Support 
Payments  that  are  based  on  a  percent  of  Comcast's  Gross  Revenues  or  on  a  specified 
monetary  amount  per  subscriber.  Grantee's  Ongoing  PEG  Support  Payments  shall  be 
automatically  adjusted  on  a  prospective  basis  {without  adjustment  for  prior  contributions)  to 
match  such  percent  of  Gross  Revenues  or  specified  amount  per  subscriber. 

(c)  Material  Breach.  Grantee's  failure  to  make  any  payment  to  the  City  required 
pursuant  to  this  Section  shall  constitute  a  Material  Breach  of  this  Franchise. 

Section  48.  PEG  CHANNELS. 

(a)     PEG  Channels.  Grantee  shall  provide  seven  Analog  Channels  for  public, 
educational  and/or  governmental  use  ("Analog  PEG  Channels")  no  later  than  nine  (9)  months 
from  the  Effective  Date.  Grantee  shall  use  its  best  efforts  to  give  the  City  written  notice  ninety 
(90)  days  prior  to  any  change  in  any  PEG  Channel  location,  and  shall,  in  no  event,  provide 
less  than  thirty  (30)  days'  prior  written  notice.  Grantee  shall  not  locate  any  Analog  PEG 
Channel  in  such  a  way  as  to  make  it  unavailable  to  Subscribers  who  receive  only  the  least 
expensive  level  of  Video  Services  provided  by  Grantee.  If  at  any  time  Grantee  provides  more 
than  806  MHz  of  downstream  capacity  on  its  System,  Grantee  shall,  within  sixty  (60)  City 
business  days,  provide  ten  percent  (10%)  of  all  capacity  devoted  to  Video  Service  and  Cable 
Internet  Service  in  excess  of  806  MHz  to  the  City  for  public,  educational  and/or  governmental 
use. 
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(b)  Digital  Capacity.  The  City  may,  at  its  sole  option  and  at  any  time  during  the 
Term,  obtain  Digital  Channel  Equivalents  as  an  alternative  to  any  of  the  Analog  PEG 
Channels  provided  pursuant  to  subsection  (a)  above  ("PEG  Digital  Channel  Equivalents"). 
The  City  shall  be  entitled  to  as  many  Digital  Channel  Equivalents  as  can  be  provioed  at  any 
given  time  using  the  average  analog  to  digital  compression  ratio  in  use  for  Channels  on  the 
System  that  are  not  PEG  Channels.  For  example,  if  Analog  PEG  Channels  on  the  System 
are  being  compressed  at  an  average  ratio  of  6  digital  signals  for  every  one  analog  signal,  the 
City  shall  be  entitled  to  substitute  42  Digital  Channel  Equivalents  for  the  7  Analog  PEG 
Channels  provided  pursuant  to  Subsection  (a)  above  and  shall  be  entitled  to  6  Digital  Channel 
Equivalents  for  any  one  Analog  PEG  Channel.  Grantee  shall  make  Digital  Channel 
Equivalents  available  to  the  City  pursuant  to  this  subsection  within  30  City  business  days  of 
City's  written  request. 

(c)  Automatic  Adjustment  of  Analog  PEG  Channels  and  Digital  Channels. 
Grantee's  obligations  pursuant  to  subsections  (a)  and  (b)  above  shall  be  adjusted  to 
correspond  to  any  Analog  PEG  Channels  or  Digital  Channel  Equivalents  required  to  be 
provided  to  the  City  by  Comcast,  or  its  successor,  upon  the  effective  date  of  an  act  of  the 
Board  renewing  the  franchise  granted  by  Ordinance  105-64  to  Comcast  or  othen^ise  granting 
a  subsequent  franchise  to  Comcast  or  its  successor. 

(d)  Grantee  Use  of  Analog  PEG  Capacity.  On  a  temporary  basis,  Grantee  may  use 
one  of  the  Analog  PEG  Channels  and  any  of  the  PEG  Digital  Channel  Equivalents  for 
commercial  purposes  so  long  as  DTIS  has  certified  in  writing  that  such  Analog  PEG  Channels 
or  PEG  Digital  Channel  Equivalents  are  currently  unused  and  that  DTIS  has  no  intention  of 
using  such  Analog  PEG  Channels  or  PEG  Digital  Channel  Equivalents  in  the  next  one 
hundred  eighty  (180)  days.  Any  such  Analog  PEG  Channels  or  PEG  Digital  Channel 
Equivalents  used  by  Grantee  on  a  temporary  basis  shall  be  returned  to  the  City  upon  v;ritten 
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notice  from  DTIS  of  its  intent  to  use  such  Channel.  DTIS  shall  use  its  best  efforts  to  give 
Grantee  ninety  days  prior  written  notice  of  the  Department's  revocation  of  its  permission,  and 
shall,  in  no  event,  provide  less  than  thirty  (30)  days  prior  written  notice.  Grantee  shall  take  full 
responsibility  for  displacing  any  commercial  programming  that  may  temporarily  be  offered 
using  Analog  PEG  Channels  or  PEG  Digital  Channel  Equivalents  released  to  the  Grantee. 

(e)  Editorial  Control.  Grantee  shall  not  exercise  any  editorial  control  over  any 
Analog  PEG  Channel  or  PEG  Digital  Channel  Equivalent  (together  "PEG  Channel");  provided, 
however,  that  Grantee  shall  have  no  obligation  to  indemnify,  defend  or  hold  harmless  any 
Person,  firm  or  entity,  including  the  City,  from  claims,  damages  or  losses  arising  out  of  or 
relating  to  any  public,  educational  or  governmental  programming  on  any  PEG  Channel. 

(f)  City  May  Designate  PEG  Operators.  The  City,  in  its  sole  discretion,  may 
designate  any  Person  to  manage  and/or  control  any  PEG  Channel  or  any  portion  thereof. 

(g)  Interconnection  and  Transmission  of  PEG  Channel  Signals. 

(1 )  PEG  Signal  Transmission.  Pursuant  to  Section  1 1 .53  of  Chapter  1 1 ,  and 
notwithstanding  the  fact  that  Grantee  is  an  OVS  operator,  the  System  shall  be  designed  and 
constructed  to  permit  interconnection  with  other  systems.  Upon  the  DTIS  Director's  request, 
Grantee  shall  promptly  interconnect  to  other  systems  as  may  be  necessary  in  order  to 
transmit  PEG  programming  to  Subscribers. 

(2)  Video  Feeds.  Grantee  shall  install  for  the  City's  use  and  at  no  cost  to  the 
City,  up  to  seventeen  (17)  upstream  video  feeds  from  DTIS-designated  locations  to  Grantee's 
Headend  ("Video  Feeds")  upon  forty  (40)  City  business  days  written  notice.  Grantee  shall 
also  provide  and  install,  for  the  City's  use  and  at  no  cost  to  the  City,  any  equipment  necessary 
for  the  City  to  transmit  signals  via  the  Video  Feed  to  Grantee's  Headend.  Grantee's  obligation 
to  install  such  a  Video  Feed  shall  not  take  effect  until  completion  of  construction  in  the  Node 


Supervisors  McGoldrick  and  Elsbernd 
BOARD  OF  SUPERVISORS 


Page  62 
08/10/04 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


Area  in  which  the  City  requests  the  Video  Feed  and  such  Video  Feed  location  shall  be  no 
more  than  300  feet  from  Grantee's  System. 

(3)  Technical  Standards.  The  Carrier  to  Noise  ('C/N")  Ratio  for  the  Video 
Feeds  and  any  PEG  video  programming  facilities  within  the  City  shall  be  in  the  range  of  45.8 
dB  to  49.0  dB.  The  maximum  C/N  Ratio  at  the  end  user  shall  not  vary  for  each  of  the  Video 
Feeds  by  more  than  2  dB  from  its  respective  C,''N  Ratio  at  the  origination  point.  If  the  median 
results  of  C/N  Ratio  tests  fall  below  42  dB  in  any  month  for  any  of  the  Video  Feeds,  the  parties 
agree  to  promptly  fashion  a  remedy,  including,  if  necessary,  designating  a  new 
interconnection  point  for  the  Video  Feed. 

(4)  Second  Audio  Program  Signals.  Grantee  shall,  at  its  sole  cost  and 
expense,  provide  and  maintain  all  equipment  necessary  to  distribute  Second  Audio  Program 
("SAP")  signals  over  all  PEG  Channels  from  all  PEG  Channel  Origination  Locations;  provided, 
however  that  Grantee  shall  have  no  responsibility  for  the  creation  of  SAP  audio  programming. 

(h)     Material  Breach.  Grantee's  failure  to  provide  any  PEG  Analog  Channels,  PEG 
Digital  Channel  Equivalent,  or  Video  Feeds  to  the  City,  or  to  interconnect  and  transmit  PEG 
Programming  as  required  pursuant  to  this  Section  shall  constitute  a  Material  Breach  of  this 
Franchise. 

Section  49.  LOCAL  ORIGINATION  PROGRAMMING.  At  such  time  as  Grantee  is  providing 
Video  Services  to  twenty-seven  percent  (27%)  of  the  homes  passed  by  the  activated  portion 
of  its  System,  Grantee  shall  provide  an  opportunity  for  public  expression  by  providing  at  least 
one  Channel  for  the  transmission  of  Local  Origination  Programming  ("Local  Channel"). 

PART  10  -  EXTENSIONS 
Section  50.  Extensions.  Grantee  may  apply  for  two  extensions  of  three  years  each  pursuant 
to  the  following  procedures.  One  year  prior  to  the  expiration  of  the  Initial  Term  of  this 
Franchise  or  of  any  previously  granted  extensions  thereof.  Grantee  shall  request  in  writing  to 
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the  Board  a  three-year  extension  of  this  Franchise.  Grantee  shall  include  the  following 
information  with  such  request:  Grantee's  construction  plans  and  budget  for  the  City;  a 
description  of  Grantee's  construction  activities  in  other  cities  during  the  past  three  years  and 
planned  for  the  next  three  years;  the  most  recent  available  information  concerning  Grantee's 
financial  condition  nationally  and  in  San  Francisco;  and  any  other  information  that  DTIS 
requests.  In  deciding  whether  to  grant  an  extension,  the  Board  may  consider,  among  other 
things,  whether  Grantee:  (i)  is  in  compliance  with  Franchise  and  Applicable  Law;  (ii)  has  the 
financial  resources  to  continue  to  operate  the  System;  (iii)  has  the  financial  resources  to 
resume  or  to  continue  any  previously  started  construction;  (iv)  has  constructed  elsewhere  in 
the  past  three  (3)  years  or  plans  to  construct  elsewhere;  (v)  has  increased  subscriber 
penetration  in  its  existing  service  area;  and  (vi)  other  relevant  market  and  economic 
conditions.  The  Board  may,  in  its  sole  discretion,  extend  the  Franchise  without  any 
modification  of  the  terms  and  conditions,  determine  that  the  extended  Franchise  should  be 
modified  to  include  new  and  different  terms  and  conditions  (such  as  a  new  System 
construction  requirement),  or  refuse  to  extend  the  Franchise. 

PART  11  -  LIABIUTY/INSURANCE/INDEMNIFICATION 
Section  51.  INSURANCE. 

(a)  Without  in  any  way  limiting  Grantee's  liability  pursuant  to  the  "Indemnification" 
section  of  this  Franchise,  Grantee  must  maintain  in  force,  or  require  to  be  maintained  during 
the  full  Term  of  the  Franchise,  insurance  in  the  following  amounts  and  coverages: 

(1)  Workers'  Compensation,  with  Employers'  Liability  Limits  not  less  than 
$1,000,000  each  accident;  and 

(2)  Commercial  General  Liability  Insurance  with  limits  not  less  than 
$5,000,000  each  occurrence  Combined  Single  Limit  for  Bodily  Injury  and  Property  Damage, 
including  Contractual  Liability,  Personal  Injury,  Products  and  Completed  Operations;  and 
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(3)      Business  Automobile  Liability  Insurance  with  limits  not  less  than 
$1,000,000  each  occurrence  Combined  Single  Limit  for  Bodily  Injury  and  Property  Damage, 
including  Owned,  Non-Owned  and  Hired  auto  coverage,  as  applicable. 

(b)  Without  in  any  way  limiting  Grantee's  liability  pursuant  to  the  "Indemnification" 
section  of  this  Franchise,  Grantee  or  its  contractor(s)  must  maintain  in  force,  or  require  to  be 
maintained  during  the  full  Term  of  the  Franchise,  insurance  in  the  following  amounts  and 
coverages: 

(1)      Pollution  Liability  Insurance  with  limits  not  less  than  $1 .000,000  each 
occurrence  combined  single  limit  for  bodily  injury  and  property  damage,  including  coverage  for 
all  claims  arising  from  pollution  or  contamination  with  respect  to  activities  under  this  Franchise 
with  any  deductible  not  to  exceed  $25,000  each  occurrence.  Such  insurance  shall  be 
required  during  any  period  of  construction  or  excavation. 

(c)  All  Commercial  General  Liability,  Business  Automobile  Liability  and  Pollution 
Liability  Insurance  policies  maintained  by  Grantee  or  its  contractor  as  set  forth  above  shall 
provide  the  following: 

(1)  Name  as  Additional  Insured  the  City  and  County  of  San  Francisco,  its 
Officers,  Agents,  and  Employees. 

(2)  That  such  policies  are  primary  insurance  to  any  other  insurance  available 
to  the  Additional  Insureds,  with  respect  to  any  claims  arising  out  of  this  Franchise,  and  that 
insurance  applies  separately  to  each  insured  against  whom  claim  is  made  or  suit  is  brought. 

(d)  All  policies  shall  provide  thirty  (30)  days'  advance  written  notice  to  City  of 
cancellation  mailed  to  the  following  address: 

Department  of  Telecommunications  and  Information  Services 
875  Stevenson  St.,  5th  Floor 
San  Francisco,  CA  94103-0948 
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Attn:  Franchise  Administrator 

(e)  Should  any  of  the  required  insurance  be  provided  under  a  claims-made  form, 
Grantee  shall  maintain  such  coverage  continuously  throughout  the  Term  of  this  Franchise 
and,  without  lapse,  for  a  period  of  three  years  beyond  the  expiration  of  this  Franchise,  to  the 
effect  that,  should  occurrences  during  the  Franchise  Term  give  rise  to  claims  made  after 
expiration  of  the  Franchise,  such  claims  shall  be  covered  by  such  claims-made  policies. 

(f)  Should  any  of  the  required  insurance  be  provided  under  a  form  of  coverage  that 
includes  a  general  annual  aggregate  limit  or  provides  that  claims  investigation  or  legal 
defense  costs  be  included  in  such  general  annual  aggregate  limit,  such  general  annual 
aggregate  limit  shall  be  double  the  occurrence  or  claims  limits  specified  above. 

(g)  Should  any  required  insurance  lapse  during  the  Term  of  this  Franchise,  the  City 
may,  at  its  sole  option,  Revoke  this  Franchise  effective  on  the  date  of  such  lapse  of  insurance. 

(h)  Ten  (1 0)  City  business  days  prior  to  commencing  any  operations  under  this 
Franchise,  Grantee  must  furnish  to  City  certificates  of  insurance,  in  form  and  with  insurers 
satisfactory  to  City,  evidencing  all  coverages  set  forth  above,  and  shall  furnish  complete 
copies  of  policies  promptly  upon  City  request. 

(i)  Grantee's  failure  to  maintain  any  insurance  pursuant  to  this  Section  shall  be  a 
Material  Breach  of  this  Franchise.  Any  approval  of  Grantee's  insurance  by  the  City  shall  not 
relieve  or  decrease  the  liability  of  Grantee  hereunder. 

Section  52.  PERFORMANCE  GUARANTEES. 

(a)     Security  Interest.  Within  ten  (10)  City  business  days  of  the  Effective  Date  of  this 
Franchise,  Grantee  shall  provide  to  DTIS,  and  maintain  during  the  entire  Term  of  this 
Franchise,  a  performance  bond  or  other  security  interest  approved  by  the  City's  Risk  manager 
in  favor  of  the  City  in  the  amount  of  one  million  one  hundred  thousand  dollars  ($1 ,100,000)  to 
guarantee  Grantee's  faithful  performance  of  the  terms  and  conditions  of  this  Franchise,  the 


Supervisors  McGoldrick  and  Elsbernd 
BOARD  OF  SUPERVISORS 


Page  66 
08/1 0/04 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


San  Francisco  Administrative  Code,  and  other  Applicable  Law  ("Security  Interest").  The 
Security  Interest  shall  meet  the  following  conditions: 

(1)  Security  Interest  Shall  Protect  City  From  Losses.  There  shall  be 
recoverable  by  the  City,  from  the  principal  and  any  surety,  any  and  all  fines,  fees,  and 
penalties  due  to  the  City  and  any  and  all  damages,  losses,  costs,  and  expenses  (together 
"Losses")  suffered  or  incurred  by  the  City  resulting  from  the  failure  of  Grantee  after  notice  and 
opportunity  to  cure,  to  faithfully  comply  with:  (i)  the  material  provisions  of  this  Agreement,  the 
San  Francisco  Administrative  Code,  and  other  Applicable  Lavy;  (ii)  all  orders,  permits  and 
directives  of  the  City,  or  other  body  having  jurisdiction  over  Grantee's  acts  or  defaults;  (lii) 
payment  of  fees  due  to  the  City;  or  (iv)  payment  of  any  claims  or  liens  due  the  City.  Such 
Losses  shall  include,  without  limitation,  reasonable  Attorneys'  Fees  and  Costs,  consultant 
fees,  administrative  fees,  and  other  associated  expenses. 

(2)  Events  Triggering  Forfeiture  of  the  Security  Interest.  The  City  may 
immediately  collect  or  draw  upon  the  entire  collateral  evidenced  by  the  Security  Interest  in  the 
event: 

(i)  Grantee  abandons  the  System  at  any  time  during  the  Term  of  this 

Franchise;  or 

(ii)  Grantee  effects  a  Transfer  without  the  express  written  consent  of 
the  City  as  provided  herein; 

(iii)  Grantee  declares  bankruptcy  or  insolvency;  or 

(iv)  The  City  incurs  any  other  Loss(es)  which  cannot  reasonably  be 
recouped  from  Grantee's  Deposits  provided  pursuant  to  subsection  (b)  below  and  Grantee 
fails  to  pay  to  the  City  such  Losses  within  ten  City  business  days. 

(3)  Use  of  the  Security  Interest  Funds.  The  City  shall  apply  any  funds 
received  under  the  Security  Interest  to  defray  any  Losses  incurred  by  the  City,  including. 
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without  limitation,  Losses  attributable  to  or  arising  from  the  abandonment  of  the  System  or 
Grantee's  unauthorized  Transfer.  Upon  final  resolution  of  all  claims  and  payment  of  all 
Losses  following  Termination  of  this  Franchise,  the  City  shall  release  its  interest  in  the 
Security  Interest. 

(4)  Form  of  Security  Interest.  If  the  Security  Interest  is  a  performance  bond, 
the  performance  bond  shall  be  issued  by  a  surety  qualified  to  do  business  in  California  and 
with  an  A+9  or  better  rating  for  financial  condition  and  financial  performance  in  Best's  Key 
Rating  Guide,  Property/Casualty  Edition;  shall  be  in  a  form  approved  by  the  City  Attorney  and 
City  Risk  Manager;  and  shall  contain  the  following  rider: 

"his  bond  may  not  be  canceled,  or  allowed  to  lapse,  until  ninety  (90)  days  after 
receipt  by  the  City,  by  certified  mail,  return  receipt  requested,  of  a  written  notice 
from  the  issuer  of  the  bond  of  intent  to  cancel  or  not  to  renew." 
Any  other  Security  Interest  shall  meet  similar  criteria. 

(5)  Upon  the  City's  approval,  Grantee  may  reduce  the  amount  of  the  Security 
Interest  required  by  subsection  (a). 

(6)  Indexing.  Grantee  shall  adjust  the  amount  of  the  Security  Interest  by  the 
CPI-U  every  three  (3)  years  on  the  anniversary  of  the  Effective  Date  of  this  Franchise. 

(b)     Deposits.  In  addition  to  the  Security  Interest  set  forth  above,  within  ten  (10)  City 
business  days  of  the  Effective  Date  of  this  Franchise,  Grantee  shall  provide  to  DTIS  two  cash 
deposits:  (1)  a  one  hundred  thousand  dollar  ($100,000)  cash  deposit  to  guarantee  Grantee's 
faithful  performance  of  the  terms  and  conditions  of  this  Franchise,  the  San  Francisco 
Administrative  Code,  and  other  Applicable  Law  ("City  Deposit");  and  (2)  a  twenty  five 
thousand  dollar  ($25,000)  cash  deposit  to  guarantee  Grantee's  faithful  performance  of  the 
obligations  it  owes  to  Subscribers  pursuant  to  this  Franchise  ("Subscriber  Deposit").  Grantee 
shall  maintain  the  City  and  Subscriber  Deposits  (together  "Deposits")  at  the  level  required 
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herein,  adjusted  by  the  CPI-U  every  three  (3)  years  on  the  anniversary  of  the  Effective  Dale  of 
this  Franchise,  throughout  the  Term  of  the  Franchise.  The  Deposits  shall  be  held  by  the  City's 
Controller.  Pursuant  to  the  procedures  set  forth  in  San  Francisco  Administrative  Code 
Sections  10.27-1  through  10.27-7,  the  Controller  may  offset  from  the  Deposits  all  monies  due 
the  City  or  Subscribers  by  Grantee  pursuant  to  the  Franchise,  the  San  Francisco 
Administrative  Code,  or  other  Applicable  Law,  including,  without  limitation,  taxes,  fees, 
liquidated  damages,  penalties,  and  any  Losses  which  would  otherwise  be  offset  by  the 
Security  Interest  described  in  subsection  (a)  above.  Grantee  shall  redeposit  monies  within  ten 
(10)  City  business  days  of  such  an  offset  to  return  the  Deposits  to  the  levels  required  herein. 

(c)  Material  Breach.  Grantee's  failure  to  provide  or  maintain  the  Security  Interest  or 
any  Deposit  as  required  by  this  Section  shall  constitute  a  Material  Breach  of  this  Franchise 
and  may  result  in  forfeiture  of  the  Deposits  and/or  Security  Interest  as  damages  due  the  City. 

(d)  Segregation  of  Funds;  No  Limitation  on  Liability.  The  City'  obligations  with 
respect  to  the  Deposits  and  the  Security  Interest  are  solely  that  of  debtor  and  not  trustee.  The 
City  shall  not  be  required  to  keep  the  Deposits  separate  from  its  general  funds,  and  Grantee 
shall  not  be  entitled  to  any  interest  on  the  Deposits.  The  provisions  of  this  Section  shall  not 
be  deemed  to  limit  Grantee's  liability  under  the  Franchise  in  any  way. 

Section  53.  INDEMNIFICATION. 

(a)      Grantee  shall  Indemnify  the  City  and  the  Indemnified  Parties  from,  and,  if 
requested,  shall  defend  them  against  any  and  all  Losses  resulting  directly  or  indirectly  from 
Grantee's  acts  or  omissions  relating  to  this  Franchise  including,  but  not  limited  to,  Losses 
associated  with  the  use  of  the  Public  Rights-of-Way  or  Grantee's  Facilities,  regardless  of  the 
negligence  of,  and  regardless  of  whether  liability  without  fault  is  imposed  or  sought  to  be 
imposed  on  City,  except  to  the  extent  that  such  indemnity  is  void  or  othenwise  unenforceable 
under  Applicable  Law  and  except  to  the  extent  that  such  Losses  are  the  result  of  the  active 
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negligence  or  willful  misconduct  of  City  and  are  not  contributed  to  by  any  act  of,  or  by  any 
omission  to  perform  some  duty  imposed  by  Applicable  Law  or  agreement  on  Grantee  or  its' 
Agents. 

(b)  In  addition  to  Grantee's  obligation  to  Indemnify  City,  Grantee  specifically 
acknowledges  and  agrees  that  it  fias  an  immediate  and  independent  obligation  to  defend  City 
from  any  claim  which  actually  or  potentially  falls  within  this  indemnification  provision,  even  if 
the  allegations  are  or  may  be  groundless,  false  or  fraudulent,  which  obligation  arises  at  the 
time  such  claim  is  tendered  to  Grantee  by  City  and  continues  at  all  times  thereafter. 

(c)  Grantee  shall  Indemnify  the  City  and  the  Indemnified  Parties  from  all  Losses 
relating  to  any  infringement  of  the  patent  rights,  copyright,  trade  secret  or  any  other 
proprietary  right  or  trademark  and  all  other  intellectual  property  claims  of  any  Person  resulting 
from  or  relating  to  the  acceptance  by  City,  or  any  of  its  Agents,  of  articles  or  Services  to  be 
supplied  in  the  performance  of  this  Franchise. 

(d)  Grantee  shall  Indemnify  the  City  and  the  Indemnified  Parties  from  all  Losses 
incurred  by  the  City  to  defend  the  award  of  this  Franchise  to  Grantee. 

(e)  Grantee  shall  Indemnify  the  City  and  the  Indemnified  Parties  from  all  Losses 
arising  out  of  the  City's  action  with  respect  to  any  other  cable  or  OVS  operator  in  the  City  or 
any  applicant  for  a  cable  or  OVS  franchise  in  the  City,  if  such  operator  or  applicant  claims  that 
the  City  has  acted  unlawfully  by  granting  this  Franchise,  or  if  such  operator  or  applicant  relies 
on  the  City's  grant  of  this  Franchise  in  support  of  a  claim  that  the  City  is  required  to  take  some 
action  or  is  precluded  from  taking  some  action  with  respect  to  the  operator  or  applicant. 

(f)  Grantee's  failure  to  Indemnify  the  City  and  the  Indemnified  Parties  in 
accordance  with  this  Section  shall  be  deemed  a  Material  Breach  of  this  Franchise. 
Section  54.  INCIDENTAL  AND  CONSEQUENTIAL  DAMAGES.  Grantee  shall  be 
responsible  for  incidental  and  consequential  damages  resulting  in  whole  or  in  part  from 
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Grantee's  acts  or  omissions  relative  to  this  Franchise.  Nothing  in  this  Franchise  shall 
constitute  a  waiver  or  limitation  of  any  rights  that  City  may  have  under  Applicable  Law. 
Section  55.  WORK  PERFORMED  BY  CONTRACTORS  AND  SUBCONTRACTORS.  Any 
contractor  or  subcontractor  used  for  work  or  construction,  installation,  operation,  maintenance, 
or  repair  of  the  System  must  be  properly  licensed  pursuant  to  Applicable  Law.  Each  such 
contractor  or  subcontractor  shall  have  the  same  obligations  with  respect  to  its  work  as 
Grantee  would  have  if  the  work  were  performed  by  Grantee.  Grantee  shall  ensure  that  all 
contractors,  subcontractors  and  all  employees  who  perform  work  for  it  are  trained  and 
experienced.  Grantee  shall  be  responsible  for  ensuring  that  the  v/ork  of  contractors  and 
subcontractors  is  performed  consistent  with  this  Franchise  and  other  Applicable  Law,  shall  be 
responsible  for  acts  or  omissions  of  contractors  or  subcontractors  under  this  Franchise  to  thie 
same  degree  it  is  responsible  for  the  acts  of  its  employees,  shall  be  responsible  for  promptly 
correcting  acts  or  omissions  by  any  contractor  or  subcontractor,  and  shall  implement  a  quality 
control  program  to  ensure  that  the  work  contemplated  by  this  Franchise  is  properly  performed. 
Section  56.  NO  Lif^lTATION  ON  LIABILITY.  None  of  the  provisions  of  this  Part  or  a.ny 
insurance  policy  required  fierein,  or  any  damages  recovered  by  the  City  hereunder  shall  be 
construed  to  excuse  the  faitfiful  performance  by  or  limit  the  liability  of  Grantee  under  this 
Franchise  for  damages  either  to  the  limits  of  such  policies  or  othen/yise. 

PART  12  -  VIOLATIONS  OF  THIS  FRANCHISE 
Sections?.  REMEDIES. 

(a)      Remedies  Available  at  Law  or  in  Equity.  In  the  event  of  any  breach  of  this 
Franchise,  the  City  shall  have  all  rights  and  remedies  available  at  law  and  in  equity.  Without 
limiting  the  foregoing,  the  City  shall  be  entitled  to  equitable  relief,  including  not  limited  to 
injunctive  relief,  relative  to  any  violation  of  any  term,  covenant,  condition  or  provision  of  this 
Franchise.  No  Termination  or  Revocation  of  this  Franchise  pursuant  to  the  terms  hereof  or  by 
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operation  of  law  or  otherwise  shall  in  any  instance  relieve  Grantee  of  its  liabilities  and 
obligations  hereunder  arising  on  or  before  Termination  or  Revocation  of  this  Franchise. 

(b)  No  Accord  or  Satisfaction.  No  submission  by  Grantee  or  acceptance  by  City  of 
full  or  partial  payment  of  any  sum  hereunder  during  the  continuance  of  any  failure  by  Grantee 
to  perform  any  obligations  hereunder  shall  waive  any  of  City's  rights  or  remedies  or  constitute 
any  accord  or  satisfaction,  whether  or  not  City  had  knowledge  of  any  such  failure.  No 
endorsement  or  statement  on  any  check  or  remittance  by  or  for  Grantee  or  in  any 
communication  accompanying  or  relating  to  such  payment  shall  operate  as  a  compromise  or 
accord  or  satisfaction  unless  the  same  is  approved  as  such  in  writing  by  City.  City  may 
accept  such  check,  remittance  or  payment  and  retain  the  proceeds  thereof,  without  prejudice 
to  its  rights  to  recover  the  balance  of  any  amounts  due  from  Grantee  and  to  pursue  any  right 
or  remedy  provided  for  or  permitted  under  this  Franchise  or  in  law  or  at  equity. 

(c)  Material  Breaches.  In  the  event  Grantee's  commits  a  Material  Breach  as 
defined  in  Section  1(jjj)  above,  the  City  may  seek  Revocation  of  the  Franchise  pursuant  to 
Section  1 1 .16  of  Chapter  1 1 ,  provided  that  Grantee  shall  have  the  notice,  cure,  and  other 
rights  set  forth  in  Section  1 1 .1 6  of  Chapter  1 1 .  Grantee  acknowledges  and  agrees  that 
violation  of  the  following  sections  shall  constitute  a  Material  Breach  of  this  Franchise:  Section 
2(b)  (Services  Authorized),  Section  4  (Transfers  -  City  Approval  Required),  Section  8(d) 
(Construction  Sequence  -  No  Discrimination),  Section  1 1  (Payment  of  Franchise  Fee), 
Section  42(h)  (Emergency  Alert  System),  Section  44  (Fiber  Optic  Infrastructure  For  City  Use), 
Section  45  (Free  Service  to  City-Designated  Buildings),  Section  46  (City  Conduit),  Section  47 
(PEG  Contributions),  Section  48  (PEG  Channels),  Section  51  (Insurance),  Section  52 
(Performance  Guarantees),  Section  53  (Indemnification),  Section  64  (Nondiscrimination),  and 
Section  69  (EIC  Forms).  Notwithstanding  the  foregoing  list,  Grantee  understands  and 
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acknowledges  that  a  breach  of  any  Section  of  this  Franchise  may  be,  or  may  become,  a 
Material  Breach  as  that  term  is  defined  herein. 

(d)     Cure  Periods  for  Non-Material  Breaches.  The  notice  and  cure  periods  of  this 
subsection  shall  apply  to  all  alleged  breaches  of  this  Franchise  other  than  alleged  Material 
Breaches,  which  are  governed  by  (c)  above.  In  the  event  that  Grantee  fails  to  pay  any  sum 
due  and  owing  to  the  City  hereunder,  Grantee  shall  have  a  period  of  ten  (10)  City  business 
days  from  the  date  of  written  notice  of  such  failure  from  the  City  in  which  to  cure  the 
nonpayment;  provided,  the  City  shall  not  be  required  to  provide  such  notice  regarding 
Grantee's  failure  to  make  any  given  payment  when  due  more  than  twice  during  any  calendar 
year,  and  such  nonpayment  after  Grantee  has  received  two  such  notices  in  any  calendar  year 
shall  be  deemed  a  breach  without  requirement  on  the  part  of  the  City  to  give  to  Grantee 
additional  notice.  In  the  event  that  Grantee  fails  to  perform  or  comply  with  any  other  term, 
covenant,  condition  or  representation  made  in  this  Franchise,  Grantee  shall  have  a  period  of 
thirty  (30)  days  following  the  date  of  written  notice  of  such  failure  from  the  City  in  which  to  cure 
the  failure;  provided,  if  such  failure  cannot  reasonably  be  cured  within  said  thirty  (30)  day 
period,  Grantee  shall  not  be  deemed  to  be  in  breach  if  Grantee  commences  such  cure  within 
said  thirty  (30)  day  period  and  thereafter  diligently  prosecutes  the  same  to  completion; 
provided,  the  City  shall  not  be  required  to  provide  such  notice  regarding  Grantee's  failure  to 
perform  any  given  obligation  more  than  twice  during  any  calendar  year,  and  such 
nonperformance  after  Grantee  has  received  two  such  notices  in  any  calendar  year  shall  be 
deemed  a  breach  without  requirement  on  the  part  of  the  City  to  give  to  Grantee  additional 
notice.  Notwithstanding  anything  to  the  contrary  set  forth  above,  the  cure  periods  set  forth  in 
this  subsection  (d)  shall  apply  only  to  those  provisions  in  this  Franchise  which,  by  their 
express  terms  or  by  incorporation  of  Chapter  11 ,  do  not  have  specified  cure  periods.  If  a 
notice  or  cure  period  is  required  by  the  express  terms  of  a  provision  of  this  Franchise  or  by 
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Chapter  1 1 ,  then  this  subsection  (d)  shall  not  require  the  giving  of  a  second  notice  or  the  grant 
of  a  second  cure  period. 

Section  58.  LIQUIDATED  DAMAGES.  Without  limiting  Section  57  above,  the  City  shall  be 
entitled  to  liquidated  damages  for  specified  breaches  as  set  forth  in  this  Section.  Nothing  in 
this  Section  shall  limit  or  impair  the  City's  power  to:  (i)  Revoke  this  Franchise  as  a  result  of 
any  Material  Breach  of  its  provisions;  or  (ii)  impose  penalties  and  costs  as  set  forth  in 
Chapter  1 1 ;  provided,  however,  the  City  cannot  simultaneously  impose,  with  respect  to  a 
specific  breach,  both  liquidated  damages  under  this  Section  and  penalties  and  costs  under 
Chapter  1 1 . 

(a)  Liquidated  Damages  Set  Forth  Herein  Are  Not  Penalties.  By  executing  this 
Franchise,  Grantee  agrees  that  in  the  event  it  fails  to  comply  with  certain  provisions  of  this 
Franchise,  the  City  will  suffer  actual  damages  that  will  be  impractical  or  extremely  difficult  to 
determine.  Grantee  further  agrees  that  the  amounts  set  forth  in  this  Section  that  will  be  owed 
to  the  City  as  a  result  of  its  failure  to  comply  are  not  penalties,  but  reasonable  estimates  of  the 
damages  that  the  City  will  incur  as  a  result  of  Grantee's  failure  to  comply,  based  on  the  facts 
known  to  Grantee  and  the  City  and  established  in  light  of  the  circumstances  existing  at  the 
Effective  Date  of  this  Franchise. 

(b)  Notice  and  Withdrawal.  In  the  event  of  a  default  triggering  liquidated  damages 
pursuant  to  this  Section,  the  City  shall  notify  Grantee  of  the  default  in  writing  and  Grantee 
shall  have  ten  (10)  City  business  days  from  the  date  of  the  City's  issuance  of  the  notice  to 
cure  the  default  or,  in  the  event  the  default  cannot  reasonably  be  cured  within  ten  (10)  City 
business  days,  to  begin  to  take  steps  to  cure  the  default  and  notify  the  City  of  its  plan  to  cure 
within  a  certain  time.  In  the  event  the  default  is  not  timely  cured.  Grantee  shall  be  liable  to  the 
City  for  liquidated  damages  in  the  amounts  set  forth  in  this  Section  and  liquidated  damages 
shall  continue  to  accrue  for  so  long  as  the  default  continues,  up  to  the  full  amount  of  Grantee's 
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Security  Interest  and  the  applicable  Deposits.  The  City  may,  in  its  discretion,  withdraw 
liquidated  damages  owed  to  it  from  an  applicable  Deposit  pursuant  to  Section  52(b)  above,  or 
Grantee's  Security  Interest  pursuant  to  Section  52(a)  above,  in  the  event  Grantee  fails  to  pay 
the  liquidated  damages  within  the  time  provided. 

(c)      Events  of  Default  Triggering  Liquidated  Damages.  Grantee  shall  be  liable  to  the 
City  for  liquidated  damages  in  the  following  amounts  (adjusted  by  the  CPI-U  on  each 
anniversary  date  of  the  Effective  Date)  whenever  the  follovv'ing  defaults  of  this  Franchise  have 
occurred: 

(1)  Failure  to  Submit  Required  Reports,  Information,  and  Plans.  Grantee 
shall  pay  the  City  liquidated  damages  of  five  hundred  dollars  ($500)  per  City  business  day 
from  the  City  Deposit  or  Security  Interest  for  failure  to  provide,  within  five  (5)  days  following 
City's  written  notice  of  such  failure,  any  report,  test  result,  or  plan  required  pursuant  to  Parts  5 
and  6  of  this  Franchise. 

(2)  Failure  to  Provide  Fiber  Optic  Infrastructure.  Upon  activation  of  any  Node 
Area  where  the  City  has  requested  a  Fiber  Drop  pursuant  to  Section  44(f)  above.  Grantee 
shall  pay  the  City  liquidated  damages  of  three  hundred  dollars  ($300)  per  day  from  the  City 
Deposit  or  Security  Interest  for  failure  to  provide  the  City's  Fiber  Optic  Infrastructure  pursuant 
to  Section  44  above. 

(3)  Failure  to  Maintain  City's  Fiber  Optic  Infrastructure.  Upon  activation  of 
any  Node  Area  where  the  City  has  requested  a  Fiber  Drop  pursuant  to  Section  44(f)  above. 
Grantee  shall  pay  the  City  liquidated  damages  of  three  hundred  dollars  (S300)  per  day  from 
the  City  Deposit  or  Security  Interest  for  failure  to  maintain  the  City's  Fiber  Optic  Infrastructure 
pursuant  to  Section  44  above. 

(4)  Failure  to  Timely  Provide  Fiber  Drops.  Upon  activation  of  any  Node  Area 
where  the  City  has  requested  a  Fiber  Drop  pursuant  to  Section  44(f)  above,  Grantee  shall  pay 
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the  City  liquidated  damages  of  fifty  dollars  ($50)  per  City  business  day  from  the  City  Deposit 
or  Security  Interest  for  failure  to  timely  provide  the  City  with  a  Fiber  Drop  or  access  to  its  Fiber 
Backbone  pursuant  to  Section  44  above. 

(5)  Failure  to  Provide  PEG  Channels  or  Transmission.  Grantee  shall  pay  the 
City  liquidated  damages  of  two  hundred  and  fifty  dollars  ($250)  per  day,  per  Channel,  from  the 
City  Deposit  or  Security  Interest  for  failure  to  provide  any  PEG  Channel,  any  PEG  Digital 
Channel  Equivalent,  or  meet  any  Video  Feed  requirement  pursuant  to  Section  48  above. 

(6)  Customer  Service  Requirements  of  Chapter  1 1 .  Grantee  shall  pay  the 
City  liquidated  damages  of  fifty  dollars  ($50)  per  day,  per  incident,  from  the  Subscriber 
Deposit  or  Security  Interest  for  failure  to  comply  with  the  customer  service  requirements  of 
Section  1 1 .46  of  Chapter  1 1 ,  including,  without  limitation,  the  restrictions  on  exclusive 
contracts,  the  requirement  to  provide  inside  wiring,  and  the  obligation  to  promptly  disconnect  a 
Subscriber  upon  the  Subscriber's  request. 

(7)  Failure  to  Meet  Customer  Service  Standards. 

(i)      Grantee  shall  pay  the  City  liquidated  damages  of  two  hundred 
dollars  ($200)  per  day  from  the  Subscriber  Deposit  for  each  violation  of  any  of  the  following 
requirements: 

•  Failure  to  have  its  City  office  open  for  Subscribers  during  Normal  Business 
Hours; 

•  Failure  to  have  trained  company  representatives  available  to  respond  to 
telephone  inquiries  during  Normal  Business  Hours  pursuant  to  47  C.F.R. 
76.309(c)(1)(i)(A); 

•  Failure  to  maintain  a  local  or  toll  free  telephone  number  twenty  four  (24)  hours 
a  day,  seven  (7)  days  a  week  pursuant  to  47  C.F.R.  76.309(c)(1)(i);  and 
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•  Failure  to  respond  to  Subscriber  inquiries  by  the  next  business  day  pursuant 
to  47C.F.R.  76.309(c)(1)(i)(B). 

(ii)      Beginning  on  the  Effective  Date,  Grantee  shall  pay  the  City 
liquidated  damages  of  twenty-five  cents  (SO. 25)  per  Subscriber  per  quarter  from  the 
Subscriber  Deposit  for  violation  of  any  of  the  following,  which  shall  be  measured  on  a 
quarterly  basis  at  the  time  Grantee  is  required  to  submit  its  franchise  fee  payments: 

•  Failure  to  answer  its  business  telephone  lines  within  the  time  limits  prescribed 
by  47  C.F.R.  76.309(c)(1)(ii)  for  three  (3)  quarters  in  a  row,  or  for  two  (2) 
quarters  in  a  row,  if  the  difference  between  the  performance  standard  and  the 
actual  performance  is  not  reduced  by  at  least  twenty  percent  (20%)  between 
quarters;  and 

•  Failure  to  meet  the  requirements  of  47  C.F.R.  76.309(c)(2)  regarding 
installations,  outages  and  service  calls. 

Section  59.  FORCE  MAJEURE.  Grantee  shall  not  be  deemed  in  default  of  a  provision  of 
this  Franchise  where  performance  was  rendered  impossible  or  delayed  by  causes  beyond 
Grantee's  reasonable  control,  including,  but  not  limited  to  wars  or  riots,  labor  strikes  or  civil 
disturbances,  floods,  earthquakes,  fire,  explosions,  or  epidemics,  or  other  acts  of  God.  and 
this  Franchise  shall  not  be  Revoked  or  Grantee  penalized  for  such  noncompliance,  provided 
that  Grantee  takes  immediate  and  diligent  steps  to  bring  itself  back  into  compliance  with  this 
Franchise  and  to  comply  as  soon  as  possible  under  the  circumstances  without  unduly 
endangering  the  health,  safety,  and  integrity  of  the  Grantee's  employees  or  property,  or  the 
health,  safety,  and  integrity  of  the  public,  Public  Rights-of-Way.  public  proper^/,  or  private 
property.  Acts  beyond  Grantee's  reasonable  control  shall  not  include  (i)  failure  to  obtain 
financing  or  have  adequate  funds,  or  (ii)  work  shortages  when  qualified  workers  are  available. 
The  provisions  of  this  Section  shall  have  no  application  unless  a  party  seeking  an  extension  of 


Supervisors  McGoldrick  and  Elsbernd 
BOARD  OF  SUPERVISORS 


Page  77 
08y'0'04 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


time  for  performance  under  this  Franchise  shall  have  first  notified  the  other  party  in  writing  of 
the  cause  or  causes  thereof  within  thirty  (30)  days  after  its  reasonable  determination  that  an 
event  may  constitute  a  Force  Majeure  delay  under  this  Section. 

PART  13  -  MISCELLANEOUS  PROVISIONS 
Section  60.  Preemption/Abrogation. 

(a)     General  Provision.  In  the  event  that  a  material  provision  of  this  Franchise  is 
preempted  or  otherwise  declared  unenforceable  by  a  change  in  state  or  federal  law,  or  the 
parties  agree  that  the  underlying  legal  authority  for  a  material  provision  of  this  franchise 
results  in  preemption  or  abrogation,  with  the  effect  that  a  party  to  this  Franchise  is  not 
receiving  the  benefits  of  the  bargain  intended  under  this  Franchise  as  evidenced  by  its  terms, 
the  City  and  Grantee  shall  negotiate  in  good  faith  to  amend  this  Franchise  to  redistribute  the 
benefits  of  the  bargain  to  equitably  maintain  the  balance  of  benefits  between  the  parties.  In 
the  event  either  the  City  or  Grantee  believes  that  such  a  preemption  or  abrogation  has 
occurred,  it  shall  send  a  written  notice  to  the  other  party  requesting  negotiations  pursuant  to 
this  Section.  The  notice  shall,  at  a  minimum,  include:  (1)  citations  to  the  applicable  state  or 
federal  law;  (2)  an  analysis  of  which  provisions  of  this  Franchise  are  affected  and  the  benefits 
of  the  bargain  that  are  consequently  denied  to  the  party  by  the  preemption  or  abrogation;  (3)  a 
proposal  to  redistribute  the  benefits  of  the  bargain,  including  specific  language  changes  to  the 
Franchise;  and  (4)  a  proposed  schedule  for  negotiations.  The  parties  shall  have  forty  (40)  City 
business  days  after  receipt  of  a  request  for  negotiations  pursuant  to  this  Section  to  agree  to 
any  proposed  amendments  ("Negotiation  Period").  A  notice  which  does  not  meet  the  criteria 
set  forth  herein  shall  not  trigger  the  Negotiation  Period.  In  the  event  that  the  parties  are 
unable  to  agree  to  Franchise  amendments  within  the  Negotiation  Period,  either  party  may 
request  non-binding  mediation.  If  the  parties  are  unable  to  agree  to  Franchise  amendments 
after  participating  in  mediation  over  a  period  of  no  less  than  twenty  (20)  City  business  days, 
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then  the  party  against  whom  the  preemption  or  abrogation  was  asserted  may  Terminate  this 
Franchise.  The  parties  acknowledge  and  agree  that  any  state  or  federal  law  shall  be  read  and 
construed  as  narrowly  as  possible  so  as  to  prevent  preemption  or  abrogation  of  the  terms  of 
this  Franchise.  Unless  expressly  prohibited  by  the  applicable  state  or  federal  law,  the  terms 
as  reflected  in  this  Franchise  shall  be  deemed  to  have  been  "grandfathered"  and  not  severed 
or  altered  as  a  result  of  the  change  in  state  or  federal  law. 

(b)     Single  Franchise.  This  Franchise,  as  to  the  provisions  regarding  Video  Service 
and  the  Facilities  related  thereto,  is  issued  pursuant  to  the  City's  authority  under  the  California 
Constitution,  California  law,  and  the  San  Francisco  Charter  and  Codes.  Grantee  intends  to 
build  a  System  consisting  of  Facilities  over  which  it  may  provide  Video  Sen/ices, 
Telecommunication  Services  and  Cable  Internet  Services.  The  provisions  of  this  Franchise 
relating  to  the  construction,  installation,  repair,  maintenance  and  operation  of  Facilities  to 
provide  Telecommunication  Senyices  represent  an  exercise  of  the  City's  authority  under  the 
California  Constitution,  California  law,  and  the  City's  Charter  and  Codes.  In  connection  with 
its  construction  of  a  single  multi-purpose  System,  Grantee  has  requested  a  single  Franchise 
which  grants  the  authority  required  and  establishes  the  conditions  under  v/hich  Grantee  may 
occupy  and  use  the  Public  Rights-of-Way  to  construct,  install,  repair,  maintain  and  operate 
Facilities  to  provide  Video  Sen/ices  as  well  as  the  conditions  under  which  it  may  occupy  and 
use  the  Public  Rights-of-Way  to  construct,  install,  repair,  maintain  and  operate  Facilities  to 
provide  Telecommunication  Sen/ices  and  other  Sen/ices.  If,  as  a  result  of  the  grant  of  a 
single  Franchise  in  which  the  City  exercises  its  authority  under  Applicable  Law  with  respect  to 
Video  Services,  Telecommunication  Seryices  and  Cable  Internet  Services,  any  provision  of 
this  Franchise,  including  but  not  limited  to,  the  franchise  fee  provisions,  is  not  fully  enforceable 
according  to  its  terms  with  respect  to  a  particular  type  of  sen/ice  other  than  Video  Senyice  (the 
"Affected  Service"),  the  following  shall  occur. 
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(1)  The  City  shall  afford  the  Grantee  60  (sixty)  City  business  days  from  the 
date  the  provisions  are  first  declared  unenforceable  by  a  court  or  agency  of  competent 
jurisdiction  (the  "Termination  Date")  to  obtain  a  separate  authorization  from  the  City  to  use  or 
occupy  the  rights  of  way  to  construct,  install,  repair,  maintain  and  operate  any  Facilities 
related  to  the  provision  of  the  Affected  Service. 

(2)  Grantee  shall  promptly  seek  and  diligently  pursue  an  authorization  to 
occupy  and  use  the  Public  Rights-of-way  to  construct,  install,  repair,  maintain  and  operate  any 
Facilities  to  provide  the  Affected  Service. 

(3)  The  authorization  in  this  Franchise  to  occupy  and  use  the  Public  Rights- 
of-Way  to  provide  the  Affected  Service  and  to  construct,  install  and  maintain  the  Facilities 
related  thereto  shall  continue  pursuant  to  all  the  applicable  terms  and  conditions  of  this 
Franchise  (including  the  payment  of  franchise  fees  on  Gross  Revenues  from  the  Affected 
Service  pursuant  to  Part  4  above,  to  the  extent  permitted  by  law)  until  the  City  grants  or 
denies  the  separate  authorization  to  provide  the  Affected  Service. 

Section  61.  NOTICES.  Unless  otherwise  expressly  provided  herein,  all  written 
communications  sent  by  the  City  or  Grantee  may  be  by  United  States  mail,  and  shall  be 
addressed  as  follows: 

To  City:       Department  of  Telecommunications  and  Information  Services 
875  Stevenson  Street,  5th  Floor 
San  Francisco,  CA  94103 
Attn:  OVS  Franchise  Administrator 

and 

San  Francisco  City  Attorney's  Office 
City  Hall,  Room  234 
San  Francisco,  CA  94102 

Attn:  Energy  and  Telecommunications  Team  Leader 
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To  Grantee:  RCN  Telecom  Services,  Inc. 

1400  Fashion  Island  Boulevard,  Suite  100 
San  Mateo,  CA  94404 
Attn:  General  Manager 

and 

RCN  Telecom  Services,  Inc. 
105  Carnegie  Center 
Princeton,  NJ  08540 
Attn:  General  Counsel 

Section  62.  TAXES. 

(a)  Grantee  shall  be  responsible  for  payment  of  any  taxes,  including  possessory 
interest  taxes  and  California  sales  and  use  taxes,  levied  upon  or  as  a  result  of  tnis  Franchise, 
Grantee's  use  of  the  Public  Rights-of-Way,  or  the  Services  delivered  pursuant  hereto. 

(b)  Grantee  shall  collect  and  remit  to  City  the  utility  users  tax  pursuant  to  Article  10 
of  Part  III  of  the  San  Francisco  Municipal  Code,  as  amended,  if  the  System  is  used  to  provide 
services  that  are  subject  to  the  tax,  as  well  as  the  emergency  response  fee  pursuant  to  Article 
10A  of  Part  III  of  the  San  Francisco  Municipal  Code,  as  amended,  if  the  System  is  used  to 
provide  services  subject  to  the  fee.  Grantee  shall  provide  such  records  to  City  as  City  may 
require  to  confirm  compliance  with  this  requirement. 

(c)  Grantee  recognizes  and  understands  that  this  Franchise  may  create  a 
"possessory  interest"  for  property  tax  purposes.  If  such  a  possessor/  interest  is  created,  then 
the  following  shall  apply: 

(1)  Grantee,  on  behalf  of  itself  and  any  permitted  successors  and  assigns, 
recognizes  and  understands  that  Grantee  and  any  permitted  successors  and  assigns  may  be 
subject  to  real  property  tax  assessments  on  the  possessory  interest; 

(2)  Grantee,  on  behalf  of  itself  and  any  permitted  successors  and  assigns, 
recognizes  and  understands  that  the  creation,  extension,  renewal,  or  assignment  of  this 
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Franchise  may  result  in  a  "change  in  ownership"  for  purposes  of  real  property  taxes,  and 
therefore  may  result  in  a  revaluation  of  any  possessory  interest  created  by  this  Franchise. 
Grantee  accordingly  agrees  on  behalf  of  itself  and  its  permitted  successors  and  assigns  to 
report  on  behalf  of  the  City  to  the  County  Assessor  the  information  required  by  Revenue  and 
Taxation  Code  sections  480.5  and  480.6,  as  amended  from  time  to  time,  and  any  successor 
provision. 

(3)  Grantee,  on  behalf  of  itself  and  any  permitted  successors  and  assigns, 
recognizes  and  understands  that  other  events  (see,  e.g.,  Rev.  &  Tax.  Code  section  64,  as 
amended  from  time  to  time)  also  may  cause  a  change  of  ownership  of  the  possessory  interest 
and  result  in  the  revaluation  of  the  possessory  interest.  Grantee  accordingly  agrees,  on 
behalf  of  itself  and  its  permitted  successors  and  assigns,  to  report,  as  required  by  Applicable 
Law,  any  information  related  to  a  possible  change  in  ownership  to  the  County  Assessor,  the 
State  Board  of  Equalization  or  other  public  agency. 

(4)  Grantee  further  agrees  to  provide  such  other  information  as  may  be 
requested  by  the  City  to  enable  the  City  to  comply  with  any  reporting  requirements  for 
possessory  interests  that  are  imposed  by  Applicable  Law. 

Section  63.  CONFLICT  OF  INTEREST.  Through  its  execution  of  this  Franchise,  Contractor 
acknowledges  that  it  is  familiar  v/ith  the  provisions  of  section  15.103  of  City's  Charter,  Article 
III,  Chapter  2  of  City's  Campaign  and  Governmental  Conduct  Code,  and  sections  87100  et 
seq.  and  sections  1090  et  seq.  of  the  Government  Code  of  the  State  of  California,  and 
certifies  that  it  does  not  know  of  any  facts  which  constitute  a  violation  of  said  provision  and 
agrees  that  if  it  becomes  aware  of  any  such  fact  during  the  Term  of  this  Agreement  it  shall 
immediately  notify  the  City. 
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Section  64.  NON-DISCRIMINATION. 

(a)  Grantee  Shall  Not  Discriminate.  In  the  performance  of  this  Franchise,  Grantee 
agrees  not  to  discriminate  on  the  basis  of  the  fact  or  perception  of  a  person's  race,  color, 
creed,  religion,  national  origin,  ancestry,  age,  height,  weight,  sex,  sexual  orientation,  gender 
identity,  domestic  partner  status,  marital  status,  disability  or  Acquired  Immune  Deficiency 
Syndrome  or  HIV  status  (AIDS/HIV  status)  against  any  employee  of,  any  City  employee 
working  with,  or  applicant  for  employment  with  Grantee,  in  any  of  Grantee's  operations  in  San 
Francisco  or  in  connection  with  this  Franchise  elsewhere  within  the  United  States,  or  against 
any  person  seeking  accommodations,  advantages,  facilities,  privileges,  services,  or 
membership  in  all  business,  social,  or  other  establishments  or  organizations  operated  by 
Grantee. 

(b)  Subcontracts.  Grantee  shall  incorporate  by  reference  in  all  subcontracts  the 
provisions  of  Sections  12B.2(a),  12B.2(c)-(k),  and  12C.3  of  the  San  Francisco  Administrative 
Code  (copies  of  which  are  available  from  Purchasing)  and  shall  require  all  subcontractors  to 
comply  with  such  provisions.  Grantee's  failure  to  comply  with  the  obligations  in  this 
subsection  shall  constitute  a  Material  Breach  of  this  Franchise. 

(c)  Non-Discrimination  in  Benefits.  Grantee  does  not  as  of  the  date  of  this 
Franchise  and  will  not  during  the  Term  of  this  Franchise,  in  any  of  its  operations  in  San 
Francisco  or  where  the  work  is  being  performed  for  the  City  or  elsewhere  within  the  United 
States,  discriminate  in  the  provision  of  bereavement  leave,  family  medical  leave,  health 
benefits,  membership  or  membership  discounts,  moving  expenses,  pension  and  retirement 
benefits  or  travel  benefits,  as  well  as  any  benefits  other  than  the  benefits  specified  above, 
between  employees  with  domestic  partners  and  employees  with  spouses,  and/or  between  the 
domestic  partners  and  spouses  of  such  employees,  where  the  domestic  partnership  has  been 
registered  with  a  governmental  entity  pursuant  to  state  or  local  law  authorizing  such 
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registration,  subject  to  the  conditions  set  forth  in  Section  12B.2(b)  of  the  San  Francisco 
Administrative  Code. 

(d)  Condition  to  Franchise.  As  a  condition  to  this  Franchise,  Grantee  shall  execute 
the  "Chapter  12B  Declaration:  Nondiscrimination  in  Contracts  and  Benefits"  form  {Form  HRC- 
12B-101)  with  supporting  documentation  and  secure  the  approval  of  the  form  by  the  San 
Francisco  Human  Rights  Commission. 

(e)  Incorporation  of  Administrative  Code  Provisions  by  Reference.  The  provisions 
of  Chapters  12B  and  12C  of  the  San  Francisco  Administrative  Code  are  incorporated  in  this 
Section  by  reference  and  made  a  part  of  this  Franchise  as  though  fully  set  forth  herein. 
Grantee  shall  comply  fully  with  and  be  bound  by  all  of  the  provisions  that  apply  to  this 
Franchise  under  such  Chapters  of  the  San  Francisco  Administrative  Code,  including  but  not 
limited  to  the  remedies  provided  in  such  Chapters.  Without  limiting  the  foregoing,  Grantee 
understands  that  pursuant  to  Section  12B.2(h)  of  the  San  Francisco  Administrative  Code,  a 
penalty  of  $50  for  each  person  for  each  day  during  which  such  person  was  discriminated 
against  in  violation  of  the  provisions  of  this  Franchise  may  be  assessed  against  Grantee 
and/or  deducted  from  any  payments  due  Grantee,  including  the  City  Deposit  held  by  the 
Controller  pursuant  to  Section  52(b)  above. 

Section  65.  CONTRACTING  WITH  MINORITY/WOMEN  AND  LOCALLY-OWNED 
BUSINESS  ENTERPRISES. 

(a)     Except  as  provided  below,  Grantee  shall  comply  fully  with  ail  applicable 
provisions  of  Chapter  12D.A  ("Minority/Women/  Local  Business  Utilization  Ordinance")  of  the 
San  Francisco  Administrative  Code  (as  it  now  exists  or  as  it  may  be  amended  in  the  future 
provided  such  amendments  do  not  materially  increase  Grantee's  obligations  or  liabilities,  or 
materially  diminish  Grantee 's  rights,  under  this  Agreement)  and  agrees  to  include  this  section 
in  all  subcontracts  made  in  fulfillment  of  the  Grantee's  obligations  under  this  Agreement.  The 
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MinorityA/Vomen/  Local  Business  Utilization  Ordinance  is  incorporated  by  reference  and  made 
a  part  of  this  Agreement  as  though  fully  set  forth.  In  addition,  Grantee  shall  comply  with  all 
other  applicable  local,  state  and  federal  laws  prohibiting  discrimination  and  requiring  equal 
opportunity  in  contracting,  including  subcontracting. 

The  parties  acknowledge  that  the  validity  of  the  City's  Minority/Women/  Local  Business 
Utilization  Ordinance  is  the  subject  of  pending  litigation  and  that  on  July  26,  2004  a  Superior 
Court  judge  issued  an  order  enjoining  the  City  from  enforcing  certain  provisions  of  that 
ordinance  (the  "Injunction").  Specifically,  the  Injunction  states  that  "[Tjhe  City  is  hereby 
permanently  enjoined  and  prohibited  from  enforcing  or  attempting  to  enforce  the  race  and 
gender  conscious  provisions  of  the  MBEA/VBE  Ordinance  or  of  any  other  public  contracting 
program  that  discriminates  against  or  grants  preferential  treatment  to  any  individual  or  group 
on  the  basis  of  race,  sex,  color,  ethnicity,  or  national  origin  in  the  operation  of  public 
contracting  now  and  in  the  future."  The  City  is  appealing  that  order.  In  light  of  these 
circumstances,  and  notwithstanding  anything  to  the  contrary  set  forth  in  this  Agreement, 
Grantee  shall  not  have  any  obligation  to  comply  with  the  requirements  of  the  City  s 
Minority/Women/  Local  Business  Utilization  Ordinance,  and  the  City  shall  not  enforce  such 
provisions  against  Grantee,  unless  and  until  a  court  of  competent  jurisdiction  stays  or  lifts  the 
Injunction  or  makes  a  final  decision  that  the  provisions  of  such  ordinance  may  remain  in 
effect. 

Grantee  further  acknowledges  that,  during  any  period  in  which  the  Injunction  (or  any 
similar  injunction)  is  in  place,  the  City  has  adopted,  or  may  adopt  interim  or  other  legislation 
creating  a  program  that  will  grant  bid  preferences  and  establish  subcontracting  goals  for 
disadvantaged  local  business  enterprises,  or  a  similar  program  ("DBE  Ordinance").  Grantee 
agrees  that  if  at  any  time  during  the  term  of  this  Agreement  a  DBE  Ordinance  adopted  by  the 
City  is  operational,  then  the  provisions  of  such  ordinance  shall  control  Grantee's  obligations 
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under  this  Agreement  with  respect  to  subcontracting  as  if  the  provisions  of  such  DBE 
Ordinance  were  fully  set  forth  in  this  Agreement,  for  so  long  as  the  City's  Minority/ 
Women/Local  Business  Utilization  Ordinance  is  suspended.  But  if  a  court  of  competent 
jurisdiction  stays  or  lifts  the  injunction  or  othenwise  decides  that  the  provisions  of  the  City's 
Minority/Women/Local  Business  Utilization  Ordinance  may  remain  in  effect,  then  on  and  after 
the  date  of  such  action  or  decision,  and  during  the  term  of  this  Agreement  and  for  so  long  as 
such  decision  is  in  effect,  Grantee  shall  instead  comply  with  the  applicable  provisions  of  the 
City's  Minority/Women/Local  Business  Utilization  Ordinance  in  accordance  with  this 
Agreement. 

(b)     Subject  to  the  foregoing  provisions,  Grantee  agrees  to  utilize  Minority-Owned 
Business  Enterprises  (MBE)  and  Women-Owned  Business  Enterprises  (WBE)  for  contracts 
and  purchases  of  all  services,  materials  or  equipment  for  the  construction,  operation  and 
maintenance  of  the  System.  In  order  to  demonstrate  its  commitment  to  this  objective  Grantee 
agrees  to  contracting  goals  for  MBEs  and  WBEs.  The  combined  MBE/WBE  contracting  goal 
for  this  Franchise  is  fifteen  percent  (15%)  of  the  total  third-party  contracting  cost  for  which 
Grantee  lets  out  contracts  relating  to  the  purchasing  of  equipment  or  materials  and  the 
construction,  operation  and  maintenance  of  the  System.  Grantee  agrees  that  Chapter  12D.A 
of  the  San  Francisco  Administrative  Code  shall  apply  to  this  Franchise  and  Grantee  shall 
comply  with  all  terms  thereof  with  respect  to  the  foregoing  goal;  subject,  however,  to:  (i)  any 
modifications  that  may  be  agreed  upon  between  the  City's  Human  Rights  Commission 
("HRC"),  DTIS  and  Grantee  in  writing,  and  (ii)  any  modifications  to  reflect  the  fact  that  the  City 
is  not  making  payments  to  Grantee  for  work  performed  by  Grantee  under  this  Franchise.  The 
terms  MBE  and  WBE  are  defined  in  Chapter  12D.A  of  the  San  Francisco  Administrative  Code. 
The  MBEs  and  WBEs  must  be  certified  by  HRC.  Grantee  recognizes  that  additional  effort  and 
coordination  will  be  required  to  develop  a  detailed  plan  to  facilitate  implementation  of  this 
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Section.  Grantee  agrees  to  work  in  good  faith  with  DTIS  and  HRC  to  develop  such  an 
implementation  plan,  consistent  with  the  terms  of  this  Section;  provided,  the  failure  to  develop 
such  a  plan  shall  not  limit  Grantee's  obligations  or  the  City's  rights  under  this  Section.  The 
implementation  plan  shall  include  an  increase  in  the  contracting  goal  set  forth  above  as  the 
percentages  of  available  MBE/WBE  contractors  increase  during  the  Term  of  this  Franchise. 

(c)  If  Grantee  or  the  City  receives  a  written  complaint  alleging  that  Grantee  has 
discriminated  on  the  basis  of  race  or  gender  in  the  awarding  of  any  contract  under  this 
Franchise,  the  party  that  received  such  complaint  shall  promptly  forward  it  to  the  other  party. 
Within  fifteen  (15)  City  business  days  from  its  receipt  of  the  complaint,  Grantee  shall  provide 
to  the  City  a  written  statement  of  the  facts  relative  to  the  complaint  and  any  evidence  showing 
that  Grantee  or  its  contractor  did  not  discriminate  in  the  awarding  of  the  contract. 

(d)  With  each  Quarterly  Report,  Grantee  shall  submit  to  DTIS,  on  behalf  of  itself  and 
its  contractors,  the  following  information,  in  a  form  reasonably  acceptable  to  DTIS  and  HRC: 
(1)  the  dollar  amount  of  each  contract  awarded  by  Grantee  and  the  scope  of  v;ork  to  be 
performed  under  each  such  contract;  (ii)  the  name  of  the  contractor  and  whether  that 
contractor  is  a  MBE  or  a  WBE;  (iii)  the  total  payments  to  be  made  to  the  contractor  through 
the  end  of  the  relevant  reporting  period;  and  (iv)  such  additional  information  as  DTIS  or  HRC 
may  reasonably  request  to  verify  compliance  with  this  Section.  Grantee  shall  designate  an 
Internal  compliance  officer  who  will  be  responsible  for  ensuring  Grantee's  compliance  with  this 
Section,  interacting  with  HRC  and  DTIS  on  any  compliance  issues,  and  providing  the  above 
information. 

(e)  If  the  HRC  Director  believes,  after  notice  and  an  opportunity  for  Grantee  to 
present  evidence  to  the  contrary,  that  Grantee  is  in  violation  of  the  terms  of  this  Section  with 
respect  to  one  or  more  contracts,  the  HRC  Director  will  refer  the  matter  to  HRC's 
Commissioners.  If  the  HRC  Commissioners  determine,  after  a  public  hearing,  that  Grantee  is 
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in  violation  of  this  Section  with  respect  to  one  or  more  contracts,  then  the  HRC 
Commissioners  may  assess  liquidated  damages  against  Grantee  in  an  amount  not  to  exceed 
$25,000  or  5%  of  the  contract  amount,  whichever  is  greater,  for  each  such  violation. 
Section  66.  TROPICAL  HARDWOOD  AND  VIRGIN  REDWOOD  BAN.  Pursuant  to  §804(b) 
of  the  San  Francisco  Environment  Code  the  City  urges  Grantee  not  to  import,  purchase, 
obtain,  or  use  for  any  purpose,  any  tropical  hardwood,  tropical  hardwood  wood  product,  virgin 
redwood  or  virgin  redwood  wood  product. 

Section  67.  MACBRIDE  PRINCIPLES.  Pursuant  to  San  Francisco  Administrative  Code 
Section  12.F.5,  the  City  urges  companies  doing  business  in  Northern  Ireland  to  move  towards 
resolving  employment  inequities,  and  encourages  such  companies  to  abide  by  the  MacBride 
Principles.  The  City  urges  San  Francisco  companies  to  do  business  with  corporations  that 
abide  by  the  MacBride  Principles. 

Section  68.  PROHIBITION  ON  TOBACCO  PRODUCTS  ADVERTISING.  Pursuant  to 
Section  4.20  of  the  San  Francisco  Administrative  Code,  Grantee  acknowledges  and  agrees 
that  no  advertising  of  cigarettes  or  tobacco  products  is  allowed  on  any  real  property  owned  by 
or  under  the  control  of  the  City.  This  prohibition  includes  the  placement  of  the  name  of  a 
company  producing,  selling  or  distributing  cigarettes  or  tobacco  products  or  the  name  of  any 
cigarette  or  tobacco  product  in  any  promotion  of  any  event  or  product.  This  prohibition  does 
not  apply  to  any  advertisement  sponsored  by  a  state,  local  or  nonprofit  entity  designed  to 
communicate  the  health  hazards  of  cigarettes  and  tobacco  products  or  to  encourage  people 
not  to  smoke  or  to  stop  smoking. 

Section  69.  EARNED  INCOME  CREDIT  (EIC)  FORMS. 

(a)     Grantee  shall  provide  EIC  Forms  to  each  Eligible  Employee  at  each  of  the 
following  times:  (i)  within  thirty  (30)  days  following  the  Effective  Date  (unless  Grantee  has 
already  provided  such  EIC  Forms  at  least  once  during  the  calendar  year  in  which  such 
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Effective  Date  falls);  (ii)  promptly  after  any  Eligible  Employee  is  hired  by  Grantee;  and  (iii) 
annually  between  January  1  and  January  31  of  each  calendar  year  dunng  the  Term  of  this 
Franchise. 

(b)  Failure  to  comply  with  any  requirement  contained  in  subparagraph  (a)  of  this 
Section  shall  constitute  a  Material  Breach  by  Grantee  of  the  terms  of  this  Franchise.  If,  within 
thirty  (30)  days  after  Grantee  receives  written  notice  of  such  a  breach,  Grantee  fails  to  cure 
such  breach  or,  if  such  breach  cannot  reasonably  be  cured  within  such  period  of  thirty  (30) 
days,  Grantee  fails  to  commence  efforts  to  cure  within  such  period  or  thereafter  fails  to 
diligently  pursue  such  cure  to  completion,  the  City  may  pursue  any  rights  or  remedies 
available  under  this  Franchise  or  other  Applicable  Law. 

(c)  Any  subcontract  entered  into  by  Grantee  shall  require  the  subcontractor  to 
comply,  as  to  the  subcontractor's  Eligible  Employees,  with  each  of  the  terms  of  this  Section. 

(d)  Capitalized  terms  used  in  this  Section  and  not  defined  in  this  Franchise  shall 
have  the  meanings  assigned  to  such  terms  in  Chapter  120  of  the  San  Francisco 
Administrative  Code. 

Section  70.  POLICE  AND  REGULATORY  POWERS  RESERVED.  In  executing  this 
Franchise,  Grantee  acknowledges  that  its  rights  are  subject  to  the  powers  of  the  City  to  adopt 
and  enforce  general  ordinances  necessary  to  the  safety  and  welfare  of  the  public.  Grantee 
shall  comply  with  all  Applicable  Laws,  including  but  not  limited  to  those  enacted  by  the  City 
pursuant  to  any  such  power.  Any  conflict  between  the  terms  of  this  Franchise  and  any 
present  or  future  lawful  exercise  of  the  City's  police  and  regulatory  powers  shall  be  resolved  in 
favor  of  the  latter. 

Section  71.  REMEDIES  CUMULATIVE.  All  remedies  under  this  Franchise  are  cumulative 
unless  othen/vise  expressly  stated.  The  exercise  of  one  remedy  shall  not  foreclose  use  of 
another,  nor  shall  the  exercise  of  a  remedy  or  the  payment  of  liquidated  damages  or  penalties 
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relieve  Grantee  of  its  obligations  to  comply  with  its  Franchise  or  other  Applicable  Law. 
Remedies  may  be  used  singly  or  in  combination.  In  addition,  either  party  may  exercise  any 
rights  it  has  at  law  or  in  equity. 

Section  72.  RIGHT  OF  CONDEMNATION  RESERVED.  Nothing  in  this  Franchise  shall  limit 
any  right  the  City  may  have  to  acquire  by  eminent  domain  or  otherwise  any  property  of 
Grantee;  provided,  however,  that  Grantee  shall  be  compensated  for  any  such  acquisition 
pursuant  to  Applicable  Law. 

Section  73.   COMPLIANCE  WITH  LAWS.  Grantee  shall  comply  with  all  Applicable  Laws 
relating  to  its  activities  under  this  Franchise  and  its  conduct  of  business  within  the  City  as  they 
exist  or  may  be  amended  hereafter.  Grantee  shall  also  keep  itself  fully  informed  of  all 
Applicable  Laws  that  in  any  manner  affect  Grantee's  performance  under  this  Franchise, 
including,  without  limitation,  the  City's  Charter,  codes,  ordinances  and  regulations.  The  parties 
acknowledge  and  agree  that  Grantee's  obligation  to  comply  with  all  present  or  future 
Applicable  Laws  as  provided  herein  is  a  material  part  of  the  bargained-for  consideration  under 
this  Franchise.  Grantee  shall  promptly  upon  request  provide  City  with  evidence  of  its 
compliance  with  any  Applicable  Law. 

Section  74.  TIME  IS  OF  THE  ESSENCE.  Time  is  of  the  essence  with  respect  to  each 
provision  of  this  Franchise,  including,  but  not  limited  to,  the  provisions  relating  to  extension  of 
the  Initial  Term  and  to  the  payment  of  franchise  fees  and  other  sums  due  hereunder,  subject 
to  the  provisions  of  Section  59  above. 

Section  75.  NO  WAIVER.  The  failure  of  the  City  on  one  or  more  occasion  to  exercise  a 
right,  to  require  Grantee's  compliance  or  performance  with  an  obligation  under  this  Franchise, 
the  San  Francisco  Administrative  Code  or  any  other  Applicable  Law,  or  the  City's  failure  to 
pursue  a  breach  thereof  shall  not  be  deemed  to  constitute  a  waiver  of  such  right,  obligation  or 
breach.  Grantee  shall  not  be  excused  from  such  right,  obligation,  or  breach  unless  such  right, 
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obligation  or  breach  has  been  specifically  waived  in  v/riting  by  the  City.  No  express  written 
waiver  of  any  default  or  the  performance  of  any  provision  hereof  shall  affect  any  other  default 
or  performance,  or  cover  any  other  period  of  time,  other  than  the  default,  performance  or 
period  of  time  specified  in  such  express  waiver.  One  or  more  written  waivers  of  a  default  or 
the  performance  of  any  provision  hereof  shall  not  be  deemed  to  be  a  waiver  of  a  subsequent 
default  or  performance  of  the  same  or  any  other  provision. 

Section  76.  NO  RECOURSE  FOR  GRANTEE'S  DAMAGES.  Grantee  shall  have  no 
recourse  against  the  City  for  any  loss,  cost,  expense,  or  damage  arising  out  of  :he 
enforcement  or  lack  of  enforcement  of  any  provision  or  requirement  of  this  Franchise,  or  other 
Applicable  Law.  Notwithstanding  the  foregoing,  nothing  herein  precludes  Grantee  from 
seeking  and  obtaining  any  injunctive  relief  against  the  City. 

Section  77.  MODIFICATION.  This  Franchise  may  not  be  modified,  nor  may  compliance  with 
any  of  its  terms  be  waived,  except  by  written  instrument  executed  and  approved  in 
accordance  with  the  requirements  of  Chapter  1 1  and  the  City's  Charter. 
Section  78.  VENUE.  The  formation,  interpretation,  and  performance  of  this  Franchise  shall 
be  governed  by  the  laws  of  the  State  of  California.  Venue  for  all  litigation  relative  to  the 
formation,  interpretation  and  performance  of  this  Franchise  shall  be  in  San  Francisco. 
Section  79.  CONSTRUCTION  OF  FRANCHISE.  The  provisions  of  this  Franchise  shall  be 
liberally  construed  to  effectuate  its  objectives  consistent  with  Chapter  1 1  and  other  Applicable 
Law  and  the  public  interest.  Paragraph  captions  shall  be  for  reference  only  and  shall  not  be 
considered  in  construing  this  Franchise. 

Section  80.  ENTIRE  DOCUMENT.  This  document  and  its  attachments,  appendices,  and 
exhibits,  including  all  documents  and  instruments  incorporated  by  reference,  sets  forth  the 
entire  agreement  between  the  City  and  Grantee  and  supersedes  all  other  oral  or  written 
provisions.  This  document  may  only  be  modified  as  provided  in  Section  77  above. 
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Section  81.  ORDER  OF  PRECEDENCE.  Except  as  precluded  by  Applicable  Law,  to  the 
extent  the  provisions  of  this  Franchise,  Chapter  11 ,  or  other  Applicable  Law  are  in  conflict,  the 
provisions  which  impose  the  higher  or  greater  legal  duty  or  obligation  upon  Grantee  shall  take 
precedence,  unless  a  different  order  of  precedence  is  expressly  set  forth  herein. 
Section  82.  SEVERABILITY.  If  any  non-material  provision  of  this  Franchise,  or  the 
application  thereof  to  any  Person  or  circumstance,  is  held  invalid,  by  a  court  of  competent 
jurisdiction  (following  the  exhaustion  of  any  permitted  appeals),  the  remainder  of  this 
Franchise,  including  the  application  of  such  part  or  provision  to  other  Persons  or 
circumstances,  shall  not  be  affected  thereby  and  shall  continue  in  full  force  and  effect.  To  this 
end,  the  non-material  provisions  of  this  Franchise  are  severable.  For  purposes  of  this 
Section,  a  non-material  provision  shall  be  deemed  a  provision  that,  upon  deletion,  (i)  does  not 
undermine  the  balance  of  the  bargain  agreed  to  by  the  parties  as  reflected  by  this  Franchise, 
and  (ii)  does  not  cause  the  continued  enforcement  of  the  remainder  of  this  Franchise  to  be 
inequitable  under  all  of  the  circumstances.  In  addition,  any  provision,  the  breach  of  which  is 
defined  as  a  Material  Breach  hereunder,  shall  be  deemed  a  material  provision  for  purposes  of 
this  Section.  In  the  event  any  material  provision  of  this  Franchise  is  held  invalid  by  a  court  of 
competent  jurisdiction  (following  the  exhaustion  of  any  permitted  appeals),  the  procedures 
and  remedies  set  forth  in  Section  57above  shall  govern. 

Section  83.  HAZARDOUS  MATERIALS.  Grantee  and  its  Agents  shall  comply  with  all 
Hazardous  Materials  Laws.  Without  limiting  the  generality  of  the  foregoing.  Grantee,  on 
behalf  of  itself  and  its  Agents,  covenants  and  agrees  that  it  will  not  use,  generate,  transport, 
store,  emit,  discharge  or  dispose  of  Hazardous  Materials  on,  under  or  about  the  Public  Rights- 
of-Way,  nor  will  it  transport  or  permit  the  transport  of  Hazardous  Materials  to  or  from  the 
Public  Rights-of-Way,  except  for  (A)  standard  building  materials  and  equipment  that  do  not 
contain  asbestos  or  asbestos-containing  materials,  lead  or  polychlorinated  biphenyl  (PCBs), 
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(B)  gasoline  and  other  fuel  products  used  to  transport  and  operate  vehicles  and  equipment, 
and  (C)  any  Hazardous  Materials  which  do  not  require  a  permit  or  license  from,  or  that  need 
not  be  reported  to,  a  governmental  agency,  which  Hazardous  Materials  are  used  m  the 
construction  of  the  Facilities  in  the  ordinary  course  of  Grantee's  business,  and  which  are 
reported  to,  and  approved  by,  City  prior  to  any  such  use  and,  in  any  case,  are  used  in  strict 
compliance  with  all  Applicable  Laws. 
Section  84.  NO  JOINT  VENTURE. 

(a)  Nothing  contained  in  this  Franchise  shall  be  deemed  or  construed  as  creating  a 
partnership  or  joint  venture  between  City  and  Grantee  or  between  City  and  any  other  Person, 
or  cause  City  to  be  responsible  in  any  way  for  the  debts  or  obligations  of  Grantee.  The  City 
shall  not  be  liable  for  any  act  of  Grantee  and  Grantee  shall  not  be  liable  for  any  act  of  the  City, 
and  nothing  herein  contained  shall  be  construed  as  creating  the  relationship  of  employer  and 
employee  between  the  City  and  Grantee  or  any  of  their  respective  Agents.  Grantee  is  not  a 
state  or  governmental  actor  with  respect  to  any  activity  conducted  by  Grantee  hereunder.  The 
subject  of  this  Agreement  is  a  Franchise  with  neither  party  acting  as  the  agent  of  the  other 
party  in  any  respect. 

(b)  Nothing  contained  in  this  Franchise  shall  create  or  justify  any  claim  against  !he 
City  by  any  third  person  with  whom  Grantee  may  have  contracted  or  may  contract  relative  to 
this  Franchise  or  by  any  other  Person. 

Section  85.  PREVAILING  WAGES.  Grantee  agrees  that  any  person  performing  labor  in  the 
construction  of  the  Facilities  shall  be  paid  not  less  than  the  highest  prevailing  rate  of  wages 
and  that  Grantee  shall  include,  in  any  contract  for  construction  of  such  improvements,  a 
requirement  that  all  persons  performing  labor  under  such  contract  shall  be  paid  not  less  than 
the  highest  prevailing  rate  of  wages  for  the  labor  so  performed.  Grantee  further  agrees  that, 
as  to  the  construction  of  such  improvements  under  this  Franchise,  Grantee  shall  comply  with 
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all  the  provisions  of  Section  6.22(E)  of  the  San  Francisco  Administrative  Code  that  relates  to 
payment  of  prevailing  wages.  Grantee  shall  require  any  contractor  to  provide,  upon  request, 
certified  payroll  reports  with  respect  to  all  persons  performing  labor  in  the  construction  of  any 
Facilities. 

Section  86.  GRANTEE'S  REPRESENTATIONS  AND  WARRANTIES.  Grantee  represents, 
warrants  and  covenants  to  City  as  follows,  as  of  the  Effective  Date: 

(a)  Valid  Existence;  Good  Standing.  Grantee  is  a  corporation  duly  organized  and 
validly  existing  under  the  laws  of  the  State  of  Pennsylvania.  Grantee  has  all  requisite  power 
and  authority  to  own  its  property  and  conduct  its  business  as  presently  conducted.  Grantee 
has  made  all  required  corporate  filings  and  is  a  corporation  in  good  standing  in  the  State  of 
Pennsylvania. 

(b)  Authority.  Grantee  has  all  requisite  power  and  authority  to  execute  and  deliver 
this  Franchise  and  to  carry  out  and  perform  all  of  the  terms  and  covenants  of  this  Franchise. 
The  execution  and  delivery  of  this  Franchise  by  Grantee  has  been  duly  and  validly  authorized 
by  ail  necessary  action. 

(c)  No  Limitation  on  Ability  to  Perform.  Neither  Grantee's  articles  of  incorporation  or 
operating  agreement,  nor  the  organizational  documents  of  any  of  Grantee's  members  or 
partners,  nor  any  rule,  policy,  constitution,  by-law,  agreement  or  law,  in  any  way  prohibits, 
limits  or  otherwise  affects  the  right  or  power  of  Grantee  to  enter  into  and  perform  all  of  the 
terms  and  covenants  of  this  Agreement.  Neither  Grantee  nor  any  of  its  members  or  partners 
are  party  to  or  bound  by  any  contract,  agreement,  indenture,  trust  agreement,  note,  obligation 
or  other  instrument  which  could  prohibit,  limit  or  otherwise  affect  the  same.  There  are  no 
pending  or  threatened  suits  or  proceedings  affecting  Grantee  or  any  of  its  members  or 
partners  before  any  court,  governmental  agency,  or  arbitrator  which  might  materially 
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adversely  affect  the  Grantee's  ability  to  install  and  operate  the  Systenn  or  perform  its 
obligations  under  this  Franchise. 

(d)  Truth  and  Accuracy.  No  document  furnished  by  Grantee  to  the  City  in 
connection  with  this  Franchise  contains  any  untrue  statement  of  material  fact  or  omits  or  will 
omit  a  material  fact  necessary  to  make  the  statements  contained  therein  not  misleading, 
under  the  circumstances  under  which  any  such  statement  shall  have  been  made. 

(e)  Suspension  or  Disbarment.  Grantee  has  not  been  suspended  or  disbarred  by 
the  U.S.  General  Services  Administration,  nor  has  Grantee  been  suspended,  disciplined,  or 
prohibited  from  contracting  with  any  federal,  state  or  local  governmental  agency.  Grantee 
covenants  that  it  shall  not,  in  connection  with  this  Franchise,  hire  any  contractor  that  has  been 
suspended  or  disbarred  by  the  City. 

Section  87.    FALSE  CLAIMS.  Article  5  of  Chapter  6  of  the  San  Francisco  Administrative 
Code,  relating  to  the  submission  of  false  claims,  shall  apply  to  this  Franchise.  Accordingly,  if 
Grantee  submits  a  false  claim,  it  shall  be  liable  to  the  City  for  three  times  the  amount  of 
damages  that  the  City  sustains  because  of  the  false  claim.  Grantee  shall  also  be  liable  to  the 
City  for  the  cost,  including  Attorneys'  Fees  and  Costs,  of  a  civil  action  brought  to  recover  any 
of  those  penalties  or  damages  and  may  be  liable  to  the  City  for  a  civil  penalty  of  up  to  (ten 
thousand  dollars)  $10,000  for  each  false  claim.  Grantee  will  be  deemed  to  have  submitted  a 
false  claim  to  the  City  if  Grantee:  (a)  knowingly  presents  or  causes  to  be  presented  to  the  City 
a  false  statement  of  Gross  Revenues;  (b)  knowingly  makes,  uses  or  causes  to  be  made  or 
used  a  false  record  or  statement  to  get  a  false  claim  paid  to  or  approved  by  the  Ci^/: 
(c)  conspires  to  defraud  the  City  by  getting  a  false  claim  allowed  or  paid  to  or  approved  by  the 
City;  (d)  knowingly  makes,  uses  or  causes  to  be  made  or  used  a  false  record  or  statement  to 
conceal,  avoid  or  decrease  an  obligation  to  pay  or  transmit  money  or  property  to  the  City: 
(e)  is  beneficiary  of  an  inadvertent  submission  of  a  false  claim  to  the  City,  subsequently 
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discovers  the  falsity  of  the  claim,  and  fails  to  disclose  the  false  claim  to  the  City  within  a 
reasonable  time  after  discovery  of  then  false  claim. 

Section  88.  PESTICIDE  PROHIBITION.  Grantee  shall  comply  with  the  provisions  of 
Chapter  3  of  the  San  Francisco  Environment  Code  (the  "Pesticide  Ordinance"),  which  prohibit 
the  use  of  certain  pesticides  on  City  property.  Nothing  herein  shall  prevent  Grantee,  through 
the  DTIS,  from  seeking  a  determination  from  the  Commission  on  the  Environment  that  it  is 
exempt  from  complying  with  certain  portions  of  the  Pesticide  Ordinance  as  provided  in  Section 
308(c)  thereof.  In  the  event  Grantee  obtains  permission  from  the  Commission  on  the 
Environment  to  use  any  biocide,  defoliant,  chemical  fertilizer  or  other  pesticide  or 
agrochemical,  Grantee  shall  use  such  substance  in  strict  compliance  with  the  Commission's 
conditions,  any  and  all  applicable  laws  and  regulations,  and  the  manufacturer's  instructions  for 
use. 

Section  89.  FIRST  SOURCE  HIRING. 

(a)     Grantee  shall  comply  with  the  hiring  requirements  imposed  by  the  City's  First 
Source  Hiring  Ordinance  (San  Francisco  Administrative  Code  Chapter  83),  which  are 
incorporated  herein  by  this  reference.  Any  undefined  term  used  in  this  Section  shall  have  the 
meaning  given  to  such  term  in  San  Francisco  Administrative  Code  Chapter  83.  Grantee  shall 
notify  the  City's  Workforce  Development  System  (the  "WDS")  of  all  projected  Entry  Level 
Positions  and  the  approximate  date  such  positions  will  be  available.  It  shall  also  notify  the 
WDS  of  all  vacancies  or  new  positions  for  work  related  to  the  Work  Program,  and  shall  offer 
the  WDS  the  first  opportunity  to  provide  qualified  Economically  Disadvantaged  Individuals  for 
employment  in  these  positions.  Grantee  shall  not  publicize  or  otherwise  post  such  vacancies 
until  the  WDS  refers  Qualified  Economically  Disadvantaged  Individuals  for  employment  in 
these  positions  or  notifies  Grantee  that  no  Qualified  Economically  Disadvantaged  Individuals 
are  available  for  the  particular  vacancies.  The  WDS  shall  respond  to  Grantee  within  ten  (10) 
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business  days.   Grantee  shall  comply  with  the  First  Source  Hiring  Agreement  attached  hereto 
as  Appendix  3  (the  "First  Source  Hiring  Agreement"),  the  terms  of  which  are  incorporated 
herein  by  this  reference.  Upon  request  by  the  City,  Grantee  agrees  to  separately  execute  the 
attached  First  Source  Hiring  Agreement,  although  the  lack  of  such  a  separate  execution  shall 
not  affect  the  requirements  of  the  First  Source  Hiring  Agreement  as  incorporated  herein. 

(b)     Grantee  shall  keep,  and  provide  to  the  City  upon  request,  accurate  records 
demonstrating  its  compliance  with  the  First  Source  Hiring  Ordinance.  A  failure  to  abide  by  the 
provisions  of  this  Section  may  result  in  the  imposition  of  liquidated  damages  in  the  amount  of 
$2,070  for  every  new  hire  for  each  Entry  Level  Position  improperly  withheld  from  the  First 
Source  Hiring  process.  Additionally,  Grantee  shall  include  these  provisions  in  any  contracts  it 
enters  into,  and  any  subcontracts,  relating  to  the  Franchise.  Grantee  shall  be  responsible  for 
ensuring  compliance  by  all  such  contractors  and  subcontractors. 
Section  90.  LOCAL  HIRING. 

(a)  Grantee  agrees,  with  respect  to  the  hiring  of  any  nev;  employee  to  perform  work 
under  this  Franchise,  to  make  a  good-faith  effort,  with  the  assistance  of  community 
organizations  designated  by  the  City  or  local  labor  union  hiring  halls,  to  hire  qualified 
individuals  who  are  residents  of  the  City  and  County  of  San  Francisco  to  comprise  no  less 
than  50%  of  such  new  hires,  measured  in  labor  work  hours,  and  Grantee  promises  to  give 
special  preference  to  minorities,  women  and  economically  disadvantaged  individuals. 

(b)  Grantee  shall  keep,  and  provide  to  the  City,  an  accurate  record  showing  the 
name,  place  of  residence,  hours  employed  and  per  diem  pay  of  each  person  employed  by  the 
Grantee,  including  full-time,  part-time,  permanent  and  temporary  employees.  Grantee  shall 
keep,  and  provide  to  the  City,  an  accurate  record  describing  in  detail  Grantee's  good  faith 
efforts  to  secure  employment  of  residents  of  the  City  and  County  of  San  Francisco.  A  failure 
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to  abide  by  the  provisions  of  this  Section  may  result  in  the  imposition  of  sanctions  and 
penalties,  including  those  provided  for  in  San  Francisco  Administrative  Code  Sections  6.80. 
Section  91.  ATTORNEYS'  FEES  AND  COSTS.  If  either  party  hereto  fails  to  perform  any  of 
its  respective  obligations  under  this  Agreement  or  if  any  dispute  arises  between  the  parties 
hereto  concerning  the  meaning  or  interpretation  of  any  provision  of  this  Agreement,  then  the 
defaulting  party  or  the  party  not  prevailing  in  such  dispute,  as  the  case  may  be,  shall  pay  any 
and  all  costs  and  expenses  incurred  by  the  other  party  on  account  of  such  default  and/or  in 
enforcing  or  establishing  its  rights  hereunder,  including,  without  limitation,  reasonable 
Attorneys'  Fees  and  Costs.  Any  such  Attorneys'  Fees  and  Costs  incurred  by  either  party  in 
enforcing  a  judgment  in  its  favor  under  this  Agreement  shall  be  recoverable  separately  from 
and  in  addition  to  any  other  amount  included  in  such  judgment.  For  purposes  of  this 
Agreement,  if  either  party  uses  its  own  attorney  employees,  the  reasonable  fees  of  such 
attorneys  shall  be  based  on  the  fees  regularly  charged  by  private  attorneys  with  the  equivalent 
number  of  years  of  experience  in  the  subject  matter  area  of  the  law  for  which  the  services 
were  rendered  who  practice  in  the  City  and  County  of  San  Francisco. 
Section  92.  GUARANTY.  On  or  before  the  execution  of  this  Franchise  by  Grantee,  RON 
Corporation,  a  Delaware  corporation,  shall  execute  and  deliver  to  the  City  a  Guaranty 
Agreement  in  the  form  attached  hereto  as  Appendix  1  ("Guaranty  Agreement").  This 
Franchise  shall  not  become  effective  unless  and  until  the  City's  receives  the  duly  executed 
Guaranty  Agreement. 

Section  93.  MITIGATION  MEASURES.  The  Mitigation  Measures  as  set  forth  in  the  negative 
declaration  and  as  attached  hereto  as  Appendix  2  are  incorporated  into  this  Franchise  by  this 
reference.  Grantee  shall  perform  all  the  Mitigation  Measures  as  they  relate  to  any  activities 
under  this  Franchise.  Without  limiting  the  City's  rights  and  remedies  under  this  Franchise  for 
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the  failure  to  perform  any  Mitigation  Measure,  DPW  and  DTIS  will  monitor  and  enforce 
implementation  of  the  Mitigation  Measures  through  the  permitting  process. 
Section  94.  PRESERVATIVE-TREATED  WOOD  CONTAINING  ARSENIC.  As  of  July  1 , 
2003,  Grantee  may  not  purchase  preservative-treated  wood  products  containing  arsenic  in  the 
performance  of  this  Franchise  unless  an  exemption  from  the  requirements  of  Chapter  13  of 
the  San  Francisco  Environment  Code  is  obtained  from  the  Department  of  the  Environment 
under  Section  1304  of  the  Code.  The  term  "preservative-treated  wood  containing  arsenic" 
shall  mean  wood  treated  with  a  presen/ative  that  contains  arsenic,  elemental  arsenic,  or  an 
arsenic  copper  combination,  including,  but  not  limited  to,  chromated  copper  arsenate 
preservative,  ammoniacal  copper  zinc  arsenate  preservative,  or  ammoniacal  copper  arsenate 
preservative.  Grantee  may  purchase  preservative-treated  Vy'ood  products  on  the  list  of 
environmentally  preferable  alternatives  prepared  and  adopted  by  the  Department  of  the 
Environment.  This  provision  does  not  preclude  Grantee  from  purchasing  presenyative-treated 
wood  containing  arsenic  for  saltwater  immersion.  The  term  "saltwater  immersion"  shall  mean 
a  pressure-treated  wood  that  is  used  for  construction  purposes  or  facilities  that  are  partially  or 
totally  immersed  in  saltwater 

Section  95.  GENERAL  PLAN  REVIEW.  In  finding  that  the  Franchise  is  in  conformity  with 
the  City's  General  Plan  and  consistent  with  the  Eight  Priority  Policies  of  City  Planning  Code 
Section  101.1,  the  Planning  Department  has  reviewed  only  those  Facilities  used  by  Grantee 
to  provide  Service  under  this  Franchise  that  are  installed  on  existing  utility  poles.  Grantee 
may  not  install  any  Facilities  necessary  to  provide  Service  in  any  area  where  Grantee  cannot 
install  such  Facilities  on  utility  poles  (except  for  underground  conduits)  until  the  Planning 
Department  has  determined  that  Grantee's  construction  of  such  Facilities  is  in  conformity  with 
the  City's  General  Plan  and  consistent  with  the  Eight  Priority  Policies  of  City  Planning  Code 
Section  101.1. 
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1  Section  96.  NOTIFICATION  ON  LIMITATION  ON  CONTRIBUTIONS.  Through  execution  of 

2  this  Franchise,  Grantee  acknowledges  that  it  is  familiar  with  section  1 .1 26  of  City's  Campaign 

3  and  Governmental  Conduct  Code,  which  prohibits  any  person  who  contracts  with  the  City  for 

4  the  rendition  of  personal  services  or  for  the  furnishing  of  any  material,  supplies  or  equipment 

5  to  the  City,  whenever  such  transaction  would  require  approval  by  a  City  elective  officer  or  the 

6  board  on  which  that  City  elective  officer  serves,  from  making  any  campaign  contribution  to  the 

7  officer  at  any  time  from  the  commencement  of  negotiations  for  the  contract  until  three  months 

8  after  the  date  the  contract  is  approved  by  the  City  elective  officer  or  the  board  on  which  that 

9  City  elective  officer  serves. 
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ACKNOWLEDGED  AND  AGREED  TO  BY  THE  PARTIES: 

RCN  TELECOM  SERVICES,  INC.. 

Signature 

Name:   

Title:   

Address:  


Date  : 


RCN  TELECOM  SERVICES.  INC.: 
Signature 

Name:   

Title:   

Address:  


Date  : 


CITY  &  COUNTY  OF  SAN  FRANCISCO: 
Approved  By: 


LEWIS  LOEV^NTDirectonDepartment  of 
Telecommunications  and  Information 
Services 


Date:  ^. 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


By: 


/w^^  ~ — 

K.  SAWDERS 


VILLIAM  \ 
Deputy  City  Attorney 
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ACKNOWLEDGED  AND  AGREED  TO  BY  THE  PARTIES: 


CITY  &  COUNTY  OF  SAN  FRANCISCO: 


Approved  By: 


LEWIS  LOEVEN,  Director,  Department  of 
Telecommunications  and  Information 
Sen/ices 


_2 


'6!L 


APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 

WILLIAM  K.  SANDERS 


By: 


Deputy  City  Attorney 


RON  TELECOM  SERVICES,  INC.; 


signature 

Name:        Deborah  M.  Royster  

Title:  Senior  Vice  President »  General 

Counsel  &  Corporate  Secretary 

Address:    ins  n?irnpgip  r.pntpr  

Princeton,     NJ  08540 


August  20,  Z004 


;0M  SERVICES,  INC.: 


Sjgnatu^ 

Name:       Patri^  /oga 
Title:  Ser(io/ Vice  President,  Finance 

Address:     m-S  Carnegle  Center  

Prinrprnn,  N,T — 08^^40  


Date : 


August  20.  2.004 
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Appendix  1 
Guaranty  Agreement 


THIS  GUARANTY  AGREEMENT  (this  "Guaranty")  dated  as  of         .  2004,  is  made 
by  RON  CORPORATION,  a  Delaware  corporation  (the  "Guarantor"),  to  and  for  the  benefit  of 
THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO,  a  municipal  corporation  (the  '  City  ').  Unless 
otherwise  defined  in  this  Guaranty,  all  initially  capitalized  terms  used  in  this  Guaranty  shall 
have  the  meanings  given  them  in  the  Franchise  (as  defined  in  Recital  Paragraph  A  below). 

THIS  GUARANTY  is  made  with  reference  to  the  following  facts  and 
circumstances: 

A.  The  City  has  granted  to  RCN  Telecom  Services,  Inc.,  a  Pennsylvania 
corporation  ("Grantee"),  a  franchise  (the  "Franchise  ")  as  set  forth  in  Ordinance  No.  ^[c-CA  . 
approved  by  the  City's  Board  of  Supervisors  on  A^y>i  I7,  iqqH  . 

B.  Guarantor  will  derive  material  financial  benefit  from  the  Franchise.  As  an 
essential  inducement  for  the  City  to  enter  into  the  Franchise,  the  Guarantor  is  entering  into 
this  Guaranty,  whereby  Guarantor  agrees  to  guaranty  payment  and  performance  of  the 
obligations  of  the  Grantee  under  the  Franchise. 

ACCORDINGLY,  in  consideration  of  the  matters  described  in  the  foregoing 
Recitals,  and  for  other  good  and  valuable  consideration,  the  receipt  and  sufficiency  of  which 
are  mutually  acknowledged,  the  Guarantor  agrees  as  follows; 


1 .  Guaranty 

1 .1     Guaranty  of  Obligations.  Guarantor  unconditionally  and  irrevocably  guarantees 
to  the  City  the  due  and  punctual  payment  (and  not  merely  the  collectibility)  and  performance 
of  the  Guaranteed  Obligations  (as  defined  in  Section  1 .2  below),  as  and  when  such 
Guaranteed  Obligations  shall  become  due  and/or  payable,  on  the  terms  provided  in  this 
Guaranty.  In  addition,  Guarantor  shall  pay,  and  upon  request  of  City  shall  promptly  reimburse 
City  for,  all  costs  and  expenses  (including,  without  limitation,  collection  charges  and  Attorneys' 
Fees  and  Costs,  as  defined  in  Section  8.8  below)  incurred  by  the  City  (collectively,  the 
"Reimbursement  Amount")  in  connection  with  the  enforcement  of  the  City's  rights,  powers,  or 
remedies  under  this  Guaranty,  whether  or  not  suit  is  brought.  Any  delinquent  payment  for  the 
Guaranteed  Obligations  and  the  Reimbursement  Amount  shall  be  accompanied  by  interest  on 
such  amounts  at  the  lesser  of  ten  percent  (10%)  per  annum  or  the  maximum  amount 
permitted  by  law,  from  the  date  due  through  and  including  the  date  of  payment  of  such 
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amounts  (calculated  on  the  basis  of  a  365-day  year  for  the  actual  number  of  days  elapsed). 
Guarantor's  guaranty  of  payment  of  the  Guaranteed  Obligations  shall  be  discharged  and 
satisfied  only  as  provided  in  Section  6  below  relating  to  termination  of  this  Guaranty. 

1 .2  Definition  of  Guaranteed  Obligations.  For  purposes  of  this  Guaranty, 
"Guaranteed  Obligations"  shall  mean  the  obligation  of  the  Grantee  (the  "Obligor")  to  make  any 
payments  and  timely  perform  any  obligations  set  forth  in  the  Franchise,  including,  without 
limitation,  the  payment  of  franchise  fees  and  the  completion  of  the  System  as  set  forth  in  the 
Franchise. 

1 .3  Acknowledgments  by  Guarantor.  Guarantor  acknowledges,  confirms,  and 
agrees  that:  (a)  it  has  received  fair  and  adequate  consideration  for  its  execution  of  this 
Guaranty;  (b)  it  will  derive  material  financial  benefit  from  the  City's  execution  of  the  Franchise; 
(c)  the  City's  agreement  to  enter  into  the  Franchise  and  take  the  actions  required  in 
connection  therewith  is  in  consideration  of,  and  in  reliance  upon,  the  Guarantor's  execution 
and  delivery  of  this  Guaranty;  and  (d)  there  are  no  conditions  to  the  full  effectiveness  of  this 
Guaranty  other  than  those  expressly  set  forth  in  this  Guaranty. 

1 .4  Independent  Obligations;  Continuing  Guaranty.  Subject  to  the  provisions  of  this 
Guaranty,  this  Guaranty  is  a  primary  and  original  obligation  of  Guarantor  and  is  an  absolute, 
unconditional,  continuing  and  irrevocable  guaranty  of  payment  and  performance. 


2.  Indemnity 

2.1     Indemnity.  Guarantor  agrees  to  indemnify,  defend  and  hold  harmless  the 
Indemnified  Parties  from  and  against  any  and  all  liabilities,  obligations,  losses,  damages, 
penalties,  actions,  causes  of  action,  judgments,  suits,  claims,  costs,  expenses  and 
disbursements  of  any  kind  or  nature  whatsoever  (including,  without  limitation,  Attorneys'  Fees 
and  Costs  as  hereinafter  defined)  arising  in  connection  with  any  investigative,  administrative 
or  judicial  proceeding,  that  may  be  imposed  on,  incurred  by  or  asserted  against  such 
Indemnified  Party,  in  any  manner  relating  to  or  arising  out  of  or  in  connection  with  the 
payment  or  enforcement  of  this  Guaranty  (collectively,  the  "Indemnified  Liabilities"). 
Notwithstanding  the  foregoing,  Indemnified  Liabilities  shall  not  include  liabilities,  obligations, 
losses,  damages,  penalties,  actions,  causes  of  action,  judgments,  suits,  claims,  costs, 
expenses  and  disbursements  to  the  extent  caused  by  or  resulting  from  the  willful  misconduct 
or  negligence  of  such  Indemnified  Party.  Guarantor  agrees  to  defend  the  Indemnified  Parties 
against  any  claims  that  are  actually  or  potentially  within  the  scope  of  the  indemnity  provisions 
of  this  instrument,  even  if  such  claims  may  be  groundless,  fraudulent  or  false. 
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2,2     Notice.  The  Indemnified  Parties  agree  to  give  prompt  notice  to  Guarantor  with 
respect  to  any  suit  or  claim  initiated  or  threatened  against  the  Indemnified  Parties,  at  the 
address  for  notices  of  Guarantor  set  forth  in  this  Guaranty,  which  the  Indemnified  Party  has 
reason  to  believe  is  likely  to  give  rise  to  a  claim  for  indemnity  hereunder.  If  prompt  notice  is 
not  given  to  Guarantor,  then  Guarantor's  liability  hereunder  shall  terminate  as  to  the  matter  for 
which  such  notice  is  not  given,  provided  that  failure  to  notify  the  Guarantor  shall  not  prejudice 
the  rights  of  the  Indemnified  Party  hereunder  unless  the  Guarantor  is  prejudiced  by  such 
failure,  and  then  only  to  the  extent  of  such  prejudice.  The  Guarantor  shall,  at  its  option  but 
subject  to  the  reasonable  consent  and  approval  of  the  Indemnified  Party,  be  entitled  to  control 
the  defense,  compromise  or  settlement  of  any  such  matter  through  counsel  of  the  Guarantor's 
own  choice;  provided,  however,  that  in  all  cases  the  Indemnified  Party  shall  be  entitled  to 
participate  in  such  defense,  compromise,  or  settlement  at  its  own  expense.  If  the  Guarantor 
shall  fail,  however,  in  the  Indemnified  Party's  reasonable  judgment,  within  a  reasonable  time 
following  notice  from  the  Indemnified  Party  alleging  such  failure,  to  take  reasonable  and 
appropriate  action  to  defend,  compromise  or  settle  such  suit  or  claim,  the  Indemnified  Parly 
shall  have  the  right  promptly  to  hire  counsel  at  the  Guarantor's  sole  expense  to  carry  out  such 
defense,  compromise  or  settlement,  which  expense  shall  be  immediately  due  and  payable  to 
the  Indemnified  Party  upon  receipt  by  the  Guarantor  of  a  reasonably  detailed  invoice  therefor. 


3.       Waivers  by  Guarantor 

3.1  Waivers.  Guarantor  waives:  notice  of  acceptance  of  this  Guaranty;  notice  of  the 
amount  of  the  Guaranteed  Obligations;  notice  of  any  other  fact  that  might  increase  the 
Guarantor's  risk;  and  notice  of  presentment  for  payment,  demand,  protest  and  notice  of 
protest,  notice  of  dishonor,  diligence  in  collection  and  notice  of  nonpayment  as  to  any 
instrument.  Guarantor  also  waives  any  and  all  rights,  by  statute  or  othen/vise,  to  require  the 
City  to  institute  suit  against  the  Obligor  or  to  exhaust  any  of  the  City's  rights,  powers  or 
remedies  against  such  Obligor. 

3.2  Waiver  of  Subrogation.  Upon  satisfaction  in  full  of  all  of  the  Guaranteed 
Obligations,  Guarantor  shall  be  subrogated  to  the  rights  of  the  City  against  the  Obligor  with 
respect  to  the  Guaranteed  Obligations,  and  the  City  agrees  to  take  such  steps  as  Guarantor 
may  reasonably  request  to  implement  such  subrogation  (provided  that  Guarantor  shall  pay 
any  and  all  of  City's  costs  and  expenses  in  connection  therewith,  including,  without  limitation 
City's  Attorneys'  Fees  and  Costs  and  provided  further  that  the  City  shall  not  incur  any  liabilities 
in  taking  any  such  steps). 
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4.       Consents  by  Guarantor 


4.1  Consents;  No  Discharge  of  Obligations.  Without  releasing,  discharging, 
impairing,  or  otherwise  affecting  any  obligations  of  Guarantor  under  this  Guaranty  or  the 
validity  or  enforceability  of  this  Guaranty,  the  City  may,  by  action  or  inaction,  in  its  sole, 
absolute  and  unlimited  discretion  and  without  notice  to  Guarantor:  compromise,  settle,  extend 
the  time  for  payment  or  performance  of  all  or  any  part  of  the  Guaranteed  Obligations;  refuse 
or  fail  to  enforce  all  or  any  portion  of  the  City's  rights,  powers  or  remedies  under  the 
Franchise;  and  deal  in  all  respects  with  Grantee  as  if  this  Guaranty  were  not  in  effect; 
provided,  however,  the  City  shall  not  have  the  right  by  agreement  with  Grantee  otherwise  to 
increase  the  Guaranteed  Obligations  without  the  Guarantor's  prior  written  consent.  It  is  the 
intent  of  the  parties  that  Guarantor  shall  remain  liable  for  the  payment  and  performance  of  the 
Guaranteed  Obligations  and  all  other  obligations  guarantied  hereby,  notwithstanding  any  act 
or  thing  that  might  otherwise  operate  as  a  legal  or  equitable  discharge  of  a  surety,  except  as 
specified  in  the  proviso  at  the  end  of  the  preceding  sentence. 

4.2  Payments  to  Other  Persons.  The  City  shall  be  under  no  obligation  to  marshal 
any  assets  in  favor  of  Guarantor  or  against,  or  in  payment  or  performance  of,  any  or  all  of  the 
Guaranteed  Obligations.  If  all  or  any  part  of  any  payment  to  or  for  the  benefit  of  the  City  in 
respect  of  the  Guaranteed  Obligations  shall  be  invalidated,  declared  to  be  fraudulent  or 
preferential,  set  aside,  or  required  for  any  reason  to  be  repaid  or  paid  over  to  a  trustee, 
receiver  or  other  person  (a  "trustee")  under  any  insolvency  law  or  any  other  law  or  rule  of 
equity  (collectively,  "set  aside"),  to  the  extent  of  that  payment  or  repayment,  the  Guaranteed 
Obligations  (or  the  part  thereof)  intended  to  have  been  satisfied  shall  be  revived  and 
continued  in  full  force  and  effect  as  if  that  payment  had  not  been  made,  and  Guarantor  shall 
be  primarily  and  jointly  and  severally  liable  for  that  obligation,  provided  that  nothing  hereunder 
shall  preclude  the  Guarantor  from  obtaining  a  refund  from  a  trustee. 

4.3  Additional  Rights.  This  Guaranty  is  in  addition  to,  and  not  in  substitution  for  or  in 
reduction  of,  any  other  guaranty  by  Guarantor  or  any  obligation  of  Guarantor  under  any  other 
agreement  or  applicable  Law  that  may  now  or  hereafter  exist  in  favor  of  the  City.  The  liability 
of  Guarantor  under  this  Guaranty  shall  not  be  contingent  upon  the  enforcement  of  any  lien  or 
realization  upon  the  security,  if  any,  the  City  may  at  any  time  possess  with  respect  to  the 
Guaranteed  Obligations. 

4.4  Recourse.  The  City  shall  have  the  right  to  seek  recourse  against  Guarantor  to 
the  full  extent  provided  for  in  this  Guaranty,  which  right  shall  be  absolute  and  shall  not  in  any 
way  be  impaired,  deferred,  or  othen^/ise  diminished  by  reason  of  any  inability  of  the  City  to 
claim  any  amount  of  such  Guaranteed  Obligation  from  Guarantor  as  a  result  of  bankruptcy  or 
otherwise,  including,  but  not  limited  to,  any  limitation  on  the  City's  claim  from  Guarantor  under 
section  502(b)(6)  of  the  United  States  Bankruptcy  Code,  as  amended  (1 1  U.S.C.  §502(b)(6)). 
No  election  to  proceed  in  one  form  of  action  or  proceeding,  or  against  any  person,  or  on  any 
obligation,  shall  constitute  a  waiver  of  the  City's  right  to  proceed  in  any  form  of  action  or 
proceeding  or  against  other  persons  unless  City  has  expressly  waived  that  right  in  writing. 
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5.       Representations  and  Warranties  of  Guarantor 

5.1      Representations  and  Warranties.  Guarantor  represents,  warrants  and 
covenants  as  follows: 

(a)  Valid  Existence;  Good  Standing.  Guarantor  is  a  corporation  duly 
organized  and  validly  existing  under  the  laws  of  the  State  of  California.  Guarantor  has  all 
requisite  power  and  authority  to  own  its  property  and  conduct  its  business  as  presently 
conducted.  Guarantor  has  made  all  filings  and  is  in  good  standing  in  the  State  of  California. 

(b)  Authority.  Guarantor  has  all  requisite  power  and  authority  to  execute  and 
deliver  this  Guaranty  and  the  agreements  contemplated  by  this  Guaranty  and  to  carry  out  and 
perform  all  of  the  terms  and  covenants  of  this  Guaranty  and  the  agreements  contemplated  by 
this  Guaranty. 

(c)  No  Limitation  on  Ability  to  Perform.  Neither  the  Guarantor's  articles  of 
organization  or  operating  agreement,  nor  the  organization  documents  of  any  of  the 
Guarantor's  members,  nor  any  other  agreement  or  Law  in  any  way  prohibits,  limits  or 
othenwise  affects  the  right  or  power  of  the  Guarantor  to  enter  into  and  perform  all  of  the  terms 
and  covenants  of  this  Guaranty.  Neither  the  Guarantor  nor  any  of  its  members  are  party  to  or 
bound  by  any  contract,  agreement,  indenture,  trust  agreement,  note,  obligation  or  other 
instrument  which  could  prohibit,  limit  or  otherwise  affect  the  same.  No  consent,  authorization 
or  approval  of,  or  other  action  by,  and  no  notice  to  or  filing  with,  any  governmental  authority, 
regulatory  body  or  any  other  Person  is  required  for  the  due  execution,  delivery  and 
performance  by  the  Guarantor  of  this  Guaranty  or  any  of  the  terms  and  covenants  contained 
in  this  Guaranty.  There  are  no  pending  or  threatened  suits  or  proceedings  or  undischarged 
judgments  affecting  the  Guarantor  or  any  of  its  members  before  any  court,  governmental 
agency,  or  arbitrator  which  might  materially  adversely  affect  the  enforceability  of  this  Guaranty 
or  the  business,  operations,  assets  or  condition  of  the  Guarantor  or  any  of  its  members. 

(d)  Valid  Execution.  The  execution  and  delivery  of  this  Guaranty  and  the 
agreements  contemplated  hereby  by  the  Guarantor  has  been  duly  and  validly  authorized  by 
all  necessary  action.  This  Guaranty  will  be  a  legal,  valid  and  binding  obligation  of  the 
Guarantor,  enforceable  against  the  Guarantor  in  accordance  with  its  terms.  The  Guarantor 
has  provided  to  the  City  a  written  resolution  of  the  Guarantor  authorizing  the  execution  of  this 
Guaranty  and  the  agreements  contemplated  by  this  Guaranty. 

(e)  Defaults.  The  execution,  delivery  and  performance  of  this  Guaranty  (i)  do 
not  and  will  not  violate  or  result  in  a  violation  of,  contravene  or  conflict  with,  or  constitute  a 
default  under  (A)  any  agreement,  document  or  instrument  to  which  the  Guarantor  or  any 
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member  is  a  party  or  by  which  the  Guarantor's  or  any  member's  assets  may  be  bound  or 
affected,  (B)  any  law,  statute,  ordinance,  regulation,  or  (C)  the  articles  of  organization  or  the 
operating  agreement  of  the  Guarantor,  and  (ii)  do  not  and  will  not  result  in  the  creation  or 
imposition  of  any  lien  or  other  encumbrance  upon  the  assets  of  the  Guarantor  or  its  members. 

(f)      Meeting  Financial  Obligations.  The  Guarantor  is  meeting  its  current 
liabilities  as  they  mature;  no  federal  or  state  tax  liens  have  been  filed  against  it;  and  the 
Guarantor  is  not  in  default  or  claimed  default  under  any  agreement  for  borrowed  money. 

5.2     Independent  Investigation.  Guarantor  has  performed  its  own  independent 
investigation  as  to  the  matters  covered  by  this  Guaranty. 

The  representations  and  warranties  in  this  Section  shall  survive  any  termination  of  this 
Guaranty. 

6.       Termination  of  Guaranty 

Guarantor's  liability  under  this  Guaranty  shall  be  discharged  and  satisfied,  and 
Guarantor  shall  be  relieved  of  any  and  all  further  obligations  under  this  Guaranty,  upon  the 
later  of  (a)  Termination  of  the  Franchise  and  (b)  payment  and  performance  in  full  of  the 
Guaranteed  Obligations  together  with  any  and  all  other  amounts  payable  by  Guarantor  under 
this  Guaranty  (including  any  Reimbursement  Amounts);  provided,  however,  no  such  event 
shall  result  in  termination  of  this  Guaranty  unless  and  until  the  expiration  of  any  further  period 
within  which  a  trustee  or  other  similar  official  in  an  action  under  any  insolvency  law  may  avoid, 
rescind,  or  set  aside  any  payment  of  any  of  the  Guaranteed  Obligations.  Upon  Guarantor's 
request  the  City  will  confirm  in  writing  the  fact  of  termination  of  this  Guaranty  if  this  Guaranty 
has  terminated. 


7.  Notices 

A  notice  or  communication  under  this  Guaranty  by  either  party  to  the  other  shall  be 
sufficiently  given  or  delivered  if  dispatched  by  hand  or  by  certified  mail,  postage  prepaid, 
addressed  as  follows: 

(a)     In  the  case  of  a  notice  or  communication  to  the  City: 

Department  of  Telecommunications  and  Information  Services 

875  Stevenson  Street,  5th  Floor 

San  Francisco,  OA  94103 

Attn:  OVS  Franchise  Administrator 

with  a  copy  to: 
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San  Francisco  City  Attorney's  Office 

City  Hall,  Room  234 

San  Francisco,  CA  94102 

Attn:  Energy  and  Teleconnnnunications  Team  Leader 
(b)      And  in  the  case  of  a  notice  or  communication  sent  to  Guarantor: 
RCN  Corporation 

1400  Fashion  Island  Blvd.,  Suite  100 
San  Mateo,  CA  94404 
Attn.:  Chief  Executive  Officer 

with  a  copy  to: 

RCN  Corporation 
105  Carnegie  Center 
Princeton,  NJ  08540 
Attn.:  General  Counsel 

For  the  convenience  of  the  parties,  copies  of  notice  may  also  be  given  by  telefacsimile. 

Every  notice  given  to  a  party  hereto,  pursuant  to  the  terms  of  this  Guaranty,  must  state 
(or  must  be  accompanied  by  a  cover  letter  that  states)  substantially  the  following: 

(a)  the  Section  of  this  Guaranty  pursuant  to  which  the  notice  is  given 
and  the  action  or  response  required,  if  any; 

(b)  if  applicable,  the  period  of  time  within  which  the  recipient  of  the 
notice  must  respond  thereto; 

(c)  if  a  notice  of  a  disapproval  or  an  objection  which  requires 
reasonableness,  shall  specify  with  particularity  the  reasons  therefor. 

Any  mailing  address  or  telefacsimile  number  may  be  changed  at  any  time  by  giving 
written  notice  of  such  change  in  the  manner  provided  above  at  least  ten  (10)  days  prior  to  the 
effective  date  of  the  change.  All  notices  under  this  Guaranty  shall  be  deemed  given,  received, 
made  or  communicated  on  the  date  personal  receipt  actually  occurs  or,  if  mailed,  on  the 
delivery  date  or  attempted  delivery  date  shown  on  the  return  receipt.  A  party  may  not  give 
official  or  binding  notice  by  telefacsimile.  The  effective  time  of  a  notice  shall  not  be  affected 
by  the  receipt,  prior  to  receipt  of  the  original,  of  a  telefacsimile  copy  of  the  notice. 
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8.       General  Provisions 


8.1  Successors  and  Assigns.  This  Guaranty  is  binding  upon  and  will  inure  to  the 
benefit  of  the  successors  and  assigns  of  the  City  and  the  Guarantor,  subject  to  the  limitations 
set  forth  in  Section  8.1 1  below.  Where  the  term  "Guarantor,"  or  "City"  is  used  in  this 
Agreement,  it  means  and  includes  their  respective  successors  and  assigns. 

8.2  Amendments.  Except  as  otherwise  provided  herein,  this  Guaranty  may  be 
amended  or  modified  only  by  a  written  instrument  executed  by  the  City  and  Guarantor. 

8.3  Waivers.  No  action  taken  pursuant  to  this  Guaranty  by  the  City  shall  be  deemed 
to  be  a  waiver  by  that  party  of  the  Guarantor's  compliance  with  any  of  the  provisions  hereof. 
No  waiver  by  the  City  of  any  breach  of  any  provision  of  this  Guaranty  shall  be  construed  as  a 
waiver  of  any  subsequent  or  different  breach.  No  forbearance  by  the  City  to  seek  a  remedy 
for  noncompliance  hereunder  or  breach  by  the  Guarantor  shall  be  construed  as  a  waiver  of 
any  right  or  remedy  with  respect  to  such  noncompliance  or  breach. 

8.4  Continuation  and  Survival  of  Covenants.  Subject  to  Section  6  above,  all 
covenants  by  Guarantor  contained  herein  shall  be  deemed  to  be  material  and  shall  survive 
any  Termination  of  the  Franchise  or  portion  thereof  if  the  obligations  thereunder  have  arisen 
and  are  not  satisfied  before  such  date. 

8.5  Governing  Law;  Selection  of  Forum.  This  Guaranty  shall  be  governed  by  and 
construed  in  accordance  with  the  laws  of  the  State  of  California.  As  part  of  the  consideration 
for  the  Franchise,  the  Guarantor  agrees  that  all  actions  or  proceedings  arising  directly  or 
indirectly  under  this  Guaranty  may,  at  the  sole  option  of  City,  be  litigated  in  courts  located 
within  the  State  of  California,  and  the  Guarantor  expressly  consents  to  the  jurisdiction  of  any 
such  local,  state  or  federal  court,  and  consents  that  any  sen/ice  of  process  in  such  action  or 
proceeding  may  be  made  by  personal  service  upon  the  Guarantor  wherever  the  Guarantor 
may  then  be  located,  or  by  certified  or  registered  mail  directed  to  the  Guarantor  at  the  address 
set  forth  in  this  Guaranty  for  the  delivery  of  notices. 

8.6  Merger  of  Prior  Agreements.  The  parties  intend  that  this  Guaranty  (including  all 
of  the  attached  exhibits  and  schedules,  which  are  incorporated  into  this  Guaranty  by 
reference)  and  the  Franchise  shall  be  the  final  expression  of  their  agreement  with  respect  to 
the  subject  matter  hereof  and  may  not  be  contradicted  by  evidence  of  any  prior  or 
contemporaneous  oral  or  written  agreements  or  understandings.  The  parties  further  intend 
that  this  Guaranty  shall  constitute  the  complete  and  exclusive  statement  of  its  terms  and  that 
no  extrinsic  evidence  whatsoever  (including,  without  limitation,  prior  drafts  or  changes 
therefrom)  may  be  introduced  in  any  judicial,  administrative  or  other  legal  proceeding  involving 
this  Guaranty. 

8.7  Interpretation  of  Guaranty.  The  section  and  other  headings  of  this  Guaranty  and 
the  table  of  contents  are  for  convenience  of  reference  only  and  shall  not  affect  the  meaning  or 
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interpretation  of  any  provision  contained  herein.  Whenever  the  context  so  requires,  the  use  of 
the  singular  shall  be  deemed  to  include  the  plural  and  vice  versa,  and  each  gender  reference 
shall  be  deemed  to  include  the  other  and  the  neuter.  To  the  extent  the  recitals  contained 
herein  are  inconsistent  with  the  operative  provisions  of  this  Guaranty,  the  operative  provisions 
shall  control.  This  Guaranty  has  been  negotiated  at  arm's  length  and  betv.-een  persons 
sophisticated  and  knowledgeable  in  the  matters  dealt  with  herein.  In  addition,  each  party  has 
been  represented  by  experienced  and  knowledgeable  legal  counsel.  Accordingly,  any  rule  of 
law  (including  California  Civil  Code  Section  1654)  or  legal  decision  that  would  require 
interpretation  of  any  ambiguities  in  this  Guaranty  against  the  party  that  has  drafted  it  is  not 
applicable  and  is  waived.  The  provisions  of  this  Guaranty  shall  be  interpreted  m  a  reasonable 
manner  to  effect  the  purposes  of  the  parties  and  this  Guaranty. 

8.8  Attorneys'  Fees  and  Costs.  Should  any  party  institute  any  action  or  proceeding 
in  court  to  enforce  any  provision  hereof  or  for  damages  by  reason  of  an  alleged  breach  of  any 
provision  of  this  Guaranty,  the  prevailing  party  shall  be  entitled  to  receive  from  the  losing  party 
court  costs  or  expenses  incurred  by  the  prevailing  party  including,  without  limitation,  expert 
witness  fees  and  costs,  travel  time  and  associated  costs;  transcript  preparation  fees  and 
costs;  document  copying  expenses;  exhibit  preparation  costs;  carrier  expenses  and  postage 
and  communications  expenses;  such  amount  as  a  court  or  other  decision  maker  may  adjudge 
to  be  reasonable  attorneys'  fees  for  the  sen/ices  rendered  to  the  prevailing  party  in  such 
action  or  proceeding;  fees  and  costs  associated  with  execution  upon  any  judgment  or  order; 
and  costs  on  appeal  and  any  collection  efforts  (collectively,  "Attorneys  Fees  and  Costs").  For 
purposes  of  this  Guaranty,  the  reasonable  fees  of  attorneys  of  the  City 's  office  of  the  City 
Attorney  shall  be  based  on  the  fees  regularly  charged  by  private  attorneys  with  the  equivalent 
number  of  years  of  professional  experience  in  the  subject  matter  area  of  the  law  for  which  the 
City  Attorney's  c  sen/ices  were  rendered  who  practice  in  the  City  of  San  Francisco  in  law  firms 
with  approximately  the  same  number  of  attorneys  as  employed  by  the  City  Attorney's  Office. 

8.9  Severability.  Invalidation  of  any  provision  of  this  Guaranty,  or  of  its  application 
to  any  Person,  by  judgment  or  court  order,  shall  not  affect  any  other  provision  of  this  Guaranty 
or  its  application  to  any  other  Person  or  circumstance,  and  the  remaining  portions  of  this 
Guaranty  shall  continue  in  full  force  and  effect,  unless  enforcement  of  this  Guaranty  as 
invalidated  would  be  unreasonable  or  grossly  inequitable  under  all  the  circumstances  or  would 
frustrate  the  purposes  of  this  Guaranty. 

8.10  Joint  and  Several  Liability.  In  the  event  that  Guarantor  is  comprised  of  more 
than  one  Person,  the  obligations  of  Guarantor  hereunder  are  joint  and  several. 

8.1 1  Assignment.  Guarantor  may  not  assign  its  rights  or  obligations  under  this 
Guaranty. 

8.12  Counterparts.  This  Guaranty  may  be  executed  in  two  or  more  counterparts, 
each  of  which  shall  be  deemed  an  original,  but  all  of  which  taken  together  shall  constitute  one 
and  the  same  instrument. 
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IN  WITNESS  WHEREOF,  Guarantor,  being  duly  authorized,  has  executed  and 
delivered  this  Guaranty  as  of  the  date  first  written  above. 

GUARANTOR 

RCN  CORPORATION,  a  Delaware  corporation 

By:   

Print  Name:  Deborah  M.  Royster 

Its:     General  Counsel  and  Corporate  Secretary 

By:  

Print  Name:  

Its:   


ACCEPTED  AND  AGREED: 

THE  CITYAND  COUNTY  OF  SAN  FRANCISCO,  a  municipal 
corporation 

By:   

Name:  

Title:   
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IN  WITNESS  WHEREOF,  Guarantor,  being  duly  authorized,  has  executed  and 
delivered  this  Guaranty  as  of  the  date  first  written  above. 

GUARANTOR 

RCN  CORPORATION,  a  Delaware  corporation 


Print  Name:  Deborah  M.  Royster  ^ 
Its:     General  Counsel  and  Corporate  Secretary 

By:   

Print  Name:   

Its:   


ACCEPTED  AND  AGREED: 

THE  CITYAND  COUNTY  OF  SAN  FRANCISCO,  a  municipal 
corporation 

By:   


Name:. 


Title: 
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By:  . 
Name:. 
Title: 


APPROVED  AS  TO  FORM: 


Deputy  City  Attorney 
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Appendix  2 
Mitigation  Measures 

Grantee  shall  comply  with  all  mitigation  measures,  with  respect  to  all  activities  of 
Grantee  and  its  Agents  under  this  Franchise,  that  are  now  or  hereafter  contained  in  (i)  the 
CPGN,  (ii)  the  Negative  Declaration,  (iii)  any  permit  or  approval  issued  by  the  City  to  Grantee 
relative  to  its  use  of  the  Public  Rights-of-Way,  and  (iv)  any  Applicable  Law  (collectively,  !he 
"Mitigation  Measures"). 

Without  limiting  the  foregoing,  Grantee  recognizes  and  agrees  that  the  following 
mitigation  measures  (as  set  forth  in  the  Negative  Declaration  and  summarized  below)  apply  to 
this  Franchise: 


A.  All  Environmental  Factors.  The  Negative  Declaration  requires  a  re-assessment  of 
environmental  impacts  if  Grantee  constructs  facilities  beyond  existing  utility  rights  of  way  into 
undisturbed  areas  or  other  rights  of  way. 

B.  General  Cumulative  Impacts.  The  Negative  Declaration  requires  Grantee  to  consult 
with  the  OTIS  and  DPW  and  to  abide  by  the  standards  established  by  local  agencies. 
Grantee  is  also  required  to  file  a  quarterly  summary  of  construction  activities  and  mitigation 
compliance,  so  that  DTIS  and  DPW  may  coordinate  multiple  projects  if  necessary,  and  may 
monitor  compliance  with  required  mitigation. 

C.  Geological  Resources.  The  Negative  Declaration  requires  compliance  with  all  local 
design,  construction  and  safety  standards  by  obtaining  all  applicable  permits  from  local 
agencies,  including  the  development  and  approval  of  erosion  control  plans  for  areas  identified 
as  particularly  unstable  or  susceptible  to  erosion.  No  such  areas  have  been  identified  to  date, 
but  could  be  delineated  by  DTIS  or  DPW  during  subsequent  permit  application  review. 

D.  Water  Resources.  The  Negative  Declaration  requires  consultation  v/ith  appropriate 
local,  state,  and  federal  water  agencies  for  projects  in  close  proximity  to  water  resources 
(underground  or  surface),  and  requires  compliance  with  applicable  water  resource 
regulations,  including  development  of  site-specific  measures  to  address  water  quality, 
drainage,  direction,  flow  or  quantity  if/as  necessary.  No  water  resources  in  close  proximity 
have  been  identified  to  date,  but  could  be  delineated  by  DTIS  or  DPW  during  subsequent 
permit  application  review. 

E.  Air  Quality.  The  Negative  Declaration  requires  compliance  with  applicable  air  quality 
standards  established  by  the  Bay  Area  Air  Quality  Management  District  (BAAQMD),  and  also 
requires  development  and  implementation  of  dust  control  measures  as  recommended  by  the 
BAAQMD.  Basic  control  measures  recommended  by  BAAQMD  include  the  following:  water 
all  active  construction  areas  at  least  twice  daily;  cover  all  trucks  hauling  soil,  sand,  and  other 
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loose  materials  or  require  all  trucks  to  maintain  at  least  two  feet  of  freeboard;  pave  or  apply 
water  three  times  daily  to  unpaved  areas;  sweep  daily  with  water  sweepers  all  paved  areas  at 
construction  sites,  and  adjacent  streets  if  soil  materials  are  visible. 

F.  Transportation  and  Circulation  and  Public  Services.  The  Negative  Declaration  requires 
Grantee  to  consult  with  DPW,  MUNI,  and  DPT  in  order  to  allow  coordination  with  other 
projects  affecting  public  rights  of  way,  and  requires  Grantee  to  abide  by  locally  applicable 
standards  related  to  construction  maintenance  and  safety  by  acquiring  all  necessary  permits 
(e.g.  excavation,  encroachment,  and  building  permits).  The  Negative  Declaration  further 
requires  appropriate  construction  start  and  end  times,  and  dates  if  appropriate,  to  avoid  peak 
traffic  periods  if  construction  encroaches  upon  transportation  rights  of  way.  These 
times/dates  would  be  specified  by  DPW  as  a  condition  of  street  use  permits  affecting  busy 
thoroughfares.  Grantee  would  also  be  required  to  provide  notice  to  property  owners  and 
occupants  in  affected  areas  at  least  two  weeks  in  advance  of  construction,  and  to  consult  with 
DTIS  and  DPW  on  appropriate  restoration  of  public  service  facilities  that  are  damaged  by 
construction,  and  to  be  responsible  for  such  restoration. 

G.  Hazards.  Similar  to  item  F,  above,  the  Negative  Declaration  requires  consultation  with 
the  Fire  Department  and  the  City's  Office  of  Emergency  Services  if  the  project  interferes  with 
routes  used  for  emergencies  or  evacuations,  so  that  emergency  or  evacuation  plans  are  not 
hindered. 

H.  Noise.  The  Negative  Declaration  requires  Grantee  to  abide  by  San  Francisco's  Noise 
Ordinance,  and  requires  notification  (same  as  item  F  above)  of  the  days  when  most 
construction  noise  would  occur. 

I.  Aesthetics.  The  Negative  Declaration  requires  that  Grantee  consult  the  Planning 
Department  regarding  placement  of  above-ground  structures  such  as  supply  units,  to  ensure 
that  such  units  are  placed  so  as  to  mitigate  any  visual  impacts  (e.g.  placed  in  areas  where 
utility  cabinets,  etc.  already  occur).  Grantee  would  also  be  required  to  abide  by  any  policy 
concerning  the  placement  of  telecommunications  facilities  in  the  PROW  developed  by  the 
Telecommunications  Commission  in  conjunction  with  DPW.  Grantee  would  also  be  required 
to  restore  any  landscaping  affected  by  the  project. 

J.      Cultural  Resources.  While  the  Negative  Declaration  requires  Grantee  to  conduct 
appropriate  research  into  known  cultural  resources,  and  to  avoid  such  resources,  Grantee's 
project  would  affect  previously-disturbed  rights  of  way,  and  research  does  not  appear 
warranted.  Grantee  would  be  required,  however,  to  halt  construction  activities  if  previously 
unknown  cultural  resources  are  encountered  during  excavation,  to  retain  the  services  of  an 
archaeologist  to  evaluate  the  resources,  and  to  adopt  mitigation  strategies  such  as  avoidance, 
data  collection  and  documentation,  or  other  recommendations  of  the  archaeologist. 
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Appendix  3 
First  Source  Hiring  Agreement 

This  First  Source  Hiring  Agreement  (this  "Agreement"),  is  maae  and  entered  by  and 
between  the  City  and  County  of  San  Francisco,  State  of  California,  by  and  though  its  First 
Source  Hiring  Administration,  hereinafter  called  "FSHA",  and  RCN  Telecom  Services,  Inc., 
hereinafter  called  "Grantee". 


1 .       For  purposes  of  this  Agreement,  initially  capitalized  terms  shall  be  defined  as  follows: 

a.  Economically  Disadvantaged  Individual:  An  individual  who  is  either  (a)  eligible 
for  services  under  the  Job  Training  Partnership  Act,  29  U.S.C.  section  1 503,  as 
determined  by  the  San  Francisco  Private  Industry  Council;  or  (b)  designated  as 
"economically  disadvantaged"  by  the  FSHA  as  an  individual  who  is  at  risk  of 
relying  upon,  or  returning  to,  public  assistance. 

b.  Employer:  Grantee,  Subcontractor,  partner,  agent,  or  employee  of  Grantee,  or  a 
combination  thereof,  engaged  in  commercial  activities  of  the  Franchise,  who  is 
subject  to  the  requirements  of  Chapter  83  of  the  San  Francisco  Administrative 
Code. 

c.  Entry  Level  Position:  A  non-managerial  position  that  requires  no  education 
above  a  high  school  diploma  or  certified  equivalency,  and  less  than  2  years 
training  or  specific  preparation,  and  shall  include  temporary  and  permanent  jobs, 
and  construction  jobs  related  to  the  development  of  a  commercial  activity. 

d.  First  Opportunity:  Consideration  by  Employer  of  the  System  referrals  for  filling 
Entry  Level  Positions  prior  to  recruitment  and  hiring  of  non-System  job 
applicants. 

e.  FSHA:  First  Source  Hiring  Administration,  the  body  designated  to  administer  and 
monitor  the  San  Francisco  Workforce  Development  System  as  set  forth  in 
section  83.6  of  the  San  Francisco  Administrative  Code. 

f.  Interviewing  Requirement:  Completion  of  notification  to  the  System  of  available 
Entry  Level  Positions,  receipt  of  System  referrals,  and  fair  consideration  of 
referrals  for  a  specified  time  prior  to  non-System  applicant  recruitment  and 
hiring. 

g.  Job  Classification:  Categorization  of  employment  opportunity  or  position  by  craft, 
occupational  title,  skills,  and  experience  required,  if  any. 
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h.       Publicize:  Advertise  or  post,  including  participation  in  job  fairs  or  other  forums,  in 
which  employment  information  is  available. 

1.        Qualified:  An  Economically  Disadvantaged  Individual  who  meets  the  minimum 
bona  fide  occupational  qualifications  provided  by  Employer  to  the  San  Francisco 
Work  Force  Development  System  in  the  job  availability  notices  required  by 
Chapter  83  of  the  San  Francisco  Administrative  Code. 

j.        Retention:  When  used  in  this  Agreement,  Retention  shall  be  construed  to  apply 
to  the  Entry  Level  Positions,  not  to  any  particular  individual. 

k.       System:  The  San  Francisco  Workforce  Development  System  established  by  the 
City  and  County  of  San  Francisco,  and  managed  by  the  FSHA,  for  maintaining 
(1)  a  pool  of  Qualified  individuals,  and  (2)  the  mechanism  by  which  such 
individuals  are  certified  and  referred  to  prospective  Employers  covered  by  the 
First  Source  Hiring  requirements  under  Chapter  83  of  the  San  Francisco 
Administrative  Code. 

I.       Subcontractor:  A  person  or  entity  who  has  a  direct  Subcontract  with  Grantee  to 
perform  a  portion  of  the  work  under  this  Franchise. 

2.       SAFE  HARBOR  PROVISION 

Employer  will  make  good  faith  efforts  to:  1 )  fill  its  first  available  Entry  Level  Position  for 
work  in  connection  with  the  Franchise  with  a  job  applicant  referred  through  the  First 
Source  Program;  and,  2)  50%  of  its  subsequent  available  Entry  Level  Positions  for 
work  in  connection  with  the  Franchise  with  job  applicants  referred  through  the  First 
Source  Program. 

Fulfillment  of  this  target  establishes  Employer's  good  faith  efforts.  However,  failure  to 
meet  this  target  does  not  impute  "bad  faith."  Failure  to  meet  this  target  triggers  a 
review  of  the  referral  process  and  the  Employer's  efforts. 


Good  Faith  Efforts 

a.      The  Employer  must  provide  a  clear,  accurate  job  description,  including 
expectations,  standard  of  appearance,  any  special  requirements,  e.g.,  language  skills, 
drug  testing,  driver's  license.  Job  descriptions  must  be  in  accord  with  skills, 
knowledge,  and  abilities  that  are  standard  for  that  industry. 
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b.  The  Employer  must  promptly  list  available  Entry  Level  Position(s)  with  the 
Workforce  Development  System  referral  network  and  refrain  from  seeking  applicants 
from  other  sources  during  the  specified  time. 

c.  Employers  subject  to  collective  bargaining  agreement(s)  requiring  compliance 
with  a  pre-established  applicant  referral  process  as  set  forth  in  such  agreement(s)  for 
available  Entry  Level  Positions  must: 

i.  Notify  the  appropriate  union(s)  of  the  Employer's  First  Source  obligation 
and  request  assistance  from  the  union(s)  in  referring  Qualified  Economically 
Disadvantaged  applicants  for  the  available  Entry  Level  Position(s),  to  the  extent 
such  referral  can  conform  to  the  requirements  of  the  collective  bargaining 
agreement(s). 

ii.  Use  "name  call"  privileges,  in  accordance  with  the  terms  of  the  applicable  ' 
collective  bargaining  agreement(s),  to  seek  Qualified  Economically 
Disadvantaged  applicants  for  the  available  Entry  Level  Position(s). 

iii.  Sponsor  Qualified  Economically  Disadvantaged  apprenticeship 
applicants,  referred  through  the  Workforce  Development  System,  for  applicable 
union  membership. 

d.  The  Employer  must  give  due  consideration  to  all  referrals  made  by  the  System, 
resumes  must  be  reviewed,  and  inten/iews  conducted  in  accordance  with  the  non- 
discrimination provisions  of  this  Franchise. 

e.  The  Employer  must  provide  constructive  feedback  on  all  applicants  referred  by 
the  System.  , 

i.  Employers  who  meet  the  safe  harbor  provision  must  only  respond  orally  | 
to  follow-up  questions  asked  by  the  1st  Source  account  executive. 

ii.  Employers  who  are  unable  to  meet  the  safe  harbor  provision  will  be  i 
required  to  provide  written  comments  on  all  referrals.  j 

iii.  Job  applicants  will  also  be  required  to  provide  brief  feedback  on  the 
process. 

f.  The  Employer  must  provide  timely  notification  as  soon  as  the  job  is  filled,  and 
identify  by  whom. 

g.  The  Employer  must  list  all  Entry  Level  Positions  as  they  become  available 
during  the  Term  of  the  Franchise,  lease  or  permit  condition. 
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3.  In  the  event  that  Grantee  subcontracts  a  portion  of  the  work  under  this  Franchise, 
Grantee  shall  determine  how  many,  if  any,  of  the  Entry  Level  Positions  are  to  be 
employed  by  its  Subcontractor(s),  provided,  however,  that  Grantee  shall  retain  the 
primary  responsibility  for  meeting  the  requirements  imposed  under  this  Agreement. 
Grantee  shall  ensure  that  this  Agreement  is  incorporated  into  and  made  applicable  to 
such  Subcontract. 

4.  Grantee  agrees  to  offer  the  System  the  First  Opportunity  to  provide  Qualified 
Economically  Disadvantaged  Individuals  for  employment  consideration  in  Entry  Level 
Positions,  subject  to  any  enforceable  collective  bargaining  agreements.  Employers 
shall  consider  all  applications  of  Qualified  Economically  Disadvantaged  Individuals 
referred  by  the  System  for  employment.  Provided  Employer  utilizes  nondiscriminatory 
screening  criteria,  Employer  shall  have  the  sole  discretion  to  interview  and  hire 
individuals  referred  or  certified  by  the  System  as  being  Qualified  Economically 
Disadvantaged  Individuals. 

5.  The  duration  of  the  First  Source  Program  Interviewing  Requirement  shall  be  10  days. 
During  this  period,  Employer  may  only  Publicize  the  availability  of  Entry  Level  Positions 
by  calling  the  System  referral  number:  (415)  749-7500. 

6.  Grantee  shall  provide  the  System  with  all  the  following  information; 

a.  Projected  employment  needs  for  work  performed  under  this  Franchise. 
Describe  such  needs  by  Job  Classification,  weekly  hours  required,  wages  paid, 
and  duration  of  employment. 

b.  Timely  notification  of  Entry  Level  Positions  as  they  become  available. 

c.  Identification  of  specific  job  qualifications,  if  any  (e.g.  driver's  license). 

d.  Identification  of  English  language  proficiency  requirements  or  absence  thereof. 

e.  Notification  of  projected  hiring  schedule  and  procedures  for  each  job 
classification,  including  the  time  and  place  of  hiring  for  each  Entry  Level 
Position. 

7.  Nothing  in  this  Agreement  precludes  Grantee  from  using  temporary  or  reassigned 
existing  employees  to  perform  essential  functions  of  its  operation;  provided,  however, 
the  obligations  of  this  Agreement  to  make  Good  Faith  Efforts  to  fill  such  vacancies 
permanently  with  System  referrals  remains  in  effect.  For  these  purposes,  "essential 
functions"  means  those  functions  absolutely  necessary  to  remain  open  for  business. 

8.  The  City  is  entitled  to  the  remedies  set  forth  in  section  83.1 0  of  the  San  Francisco 
Administrative  Code  if  Grantee  fails  to  comply  with  this  Agreement. 

9.  Nothing  in  this  Agreement  shall  be  interpreted  to  prohibit  the  continuation  of  existing 
workforce  training  agreements  or  to  interfere  with  consent  decrees,  collective 
bargaining  agreements,  or  existing  employment  contracts.  In  the  case  of  collective 
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bargaining  agreements,  the  FSHA  will  take  the  primary  responsibility  for  integrating  the 
requirements  of  this  First  Source  Program  with  any  such  collective  bargaining 
agreements. 

10.  Nothing  in  this  Agreement  shall  be  interpreted  to  prohibit  the  adoption  of  hiring  and 
retention  goals,  first  source  hiring  and  interviewing  requirements,  notice  and  job 
availability  requirements,  monitoring,  record  keeping,  and  enforcement  requirements 
and  procedures  which  exceed  the  requirements  of  this  Agreement. 

1 1 .  Under  this  Agreement,  the  System  shall: 

a.  Receive  Grantee/Employer  job  notification  and  job  orders,  and  immediately 
initiate  recruitment  and  pre-screening  activities. 

b.  Recruit  Qualified  Economically  Disadvantaged  Individuals  to  create  a  pool  of 
applicants  for  jobs  who  match  Employer  job  specifications  and  to  the  extent 
appropriate  train  applicants  for  jobs  that  will  become  available  through  the  First 
Source  Program. 

c.  Screen  and  refer  applicants  according  to  qualifications  and  specific  selection 
criteria  submitted  by  employers. 

d.  Provide  funding  for  City-sponsored  pre-employment,  employment  training,  and 
support  sen/ices  programs, 

e.  Follow  up  with  Employers  on  outcomes  of  applicants  referred  for  employment 
and  initiate  corrective  action  as  necessan/  to  maintain  an  effective  employment 
/training  delivery  system. 

f.  Provide  Employer  with  reporting  forms  for  monitoring  the  requirements  of  this 
Agreement. 

g.  Monitor  the  performance  of  the  Agreement  by  examination  of  Employer  records 
as  submitted  in  accordance  with  the  requirements  of  this  Agreement. 

12.  The  obligations  of  Grantee  under  this  Agreement  are  as  follows: 

a.  Maintain  accurate  records  demonstrating  Grantee's  compliance  with  the  First 
Source  Hiring  requirements  of  Chapter  83  of  the  San  Francisco  Administrative 
Code  including,  but  not  limited  to,  the  following: 

(1)  Applicants 

(2)  Job  offers 

(3)  Hires 

(4)  Rejections 

b.  Submit  completed  reporting  forms  based  on  Grantee's  records  to  the  System 
quarterly,  unless  more  frequent  submittals  are  required  by  FSHA.  In  this  regard, 
Grantee  agrees  that  if  a  significant  number  of  positions  are  to  be  filled  dunng  a 
given  period  or  other  circumstances  warrant,  the  FSHA  may  require  daily, 
weekly,  or  monthly  reports  containing  all  or  some  of  the  above  information. 

c.  If  based  on  complaint,  failure  to  report,  or  other  cause,  the  FSHA  has  reason  to 
question  Grantee's  good  faith  effort,  Grantee  shall  demonstrate  to  the 
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reasonable  satisfaction  of  the  City  that  it  has  exercised  good  faith  in  its  First 
Source  Hiring  under  this  Agreement. 
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Ordinance 


File  Number:       021825  Date  Passed: 

Ordinance  granting  a  four  year  francliise  to  RCN  Teleconn  Services.  Inc.  with  an  opportunity  fo-  tv/o 
extensions  of  three  years  each,  for  use  of  the  public  rights-of  way  within  the  City  and  County  of  San 
Francisco  to  provide  open  video  system  services  and  cable  internet  services  upon  compliance  wrth 
the  terms  of  this  franchise. 


August  10,2004  BoardofSupervisors  — AMENDED.  AN  AMENDMENT  or  THi;  WIKJl.i: 
BEARING  SAME  TITLE 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufly,  Elsbernd,  Cion/alcz,  Ma,  Maxucll, 
McGoldrick,  Peskin,  Sandoval 

August  10,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING  AS  AMENDED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty  ,  Elsbernd,  Gonzalez.  Ma,  Maxwell. 
McGoldrick,  Peskin,  Sandoval 

August  1 7,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  10  -  Ammiano,  Daly,  Dufty  ,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
Absent:  1  -  Alioto-Pier 


City  and  County  of  San  Francisco 


Pnnlcd  ai  9  44  A  M  on  t/IV04 


File  No.  021 825  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  August  17,  2004 
by  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco. 
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FILE  NO.  040592  ORDINANCE  NO.  ^^f"^' 


[Payroll  Expense  Tax  Exclusion  for  Biotechnology  Business.] 

Ordinance  amending  the  Payroll  Expense  Tax  Ordinance  to  establish  a  tax  exclusion 
for  biotechnology  businesses,  as  specified. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  The  San  Francisco  Business  and  Tax  Regulations  Code  is  hereby  amended 
by  adding  Sections  906.1  of  Article  12-A  (Payroll  Expense  Tax  Ordinance),  as  follows: 

SEC.  906.1.  BIOTECHNOLOGY  EXCLUSION,  (a)  Any  person  emazin2  in  \)\0^e(^^^o\oc^ 
business  mthin  the  City  may  exclude  from  the-persen^  thejr  payroll  expense  ail  compensauon  puul  to, 
on  behalf  of  or  for  the  benefit  of  all  mdividualsemQloyees  of  thaLperSO_G.  anJ  all  distributions  by  an 
Association  by  way  of  salary  to  those  havins  an  ownership  interest  in  such  .Assoc  lation.  who  or  that 
perform  substantially  all  work  or  render  ^yMjgMjll^^  services  in  direct  support  of  such  person 's 
biotechnology  business,  subject  to  the  conditions  and  limitations  set  forth  in  this  Section, 
purposes  of  this  Section,  outside  contractors  shall  not  be  considered  employees  of  the 
biotechnology  business.  For  purposes  of  this  Section,  "biotechnology. business"  m^gq§ 
conductina  biotechnoloav  research  and  experimental  development,  and  operating  laboratorig^ 
for  biotechnoloov  research  and  experimental  development,  usino  recombinant  DMA,  cell 
fusion,  and  bioprocessing  techniques,  as  well  as  the  anpJicatipiLthereof  to  the  deve|o&ment  pf 
diagnostic  products  and/or  devices  to  improve  human  health.  animaLhealth.  and  agriculture. 
For  purposes  of  this  Section,  "biotechnology  business"  moans  conducting  biotochnology 
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and  Gxperimontal  dovolopmont,  or  rondering  biotechnology  sorvices.  Work  porformed  and 
services  rendered  for  rosoarch  and  oxporimental  development  in  tho  physical,  engineering 
and  life  scioncos  and  allied  subjects  in  direct  support  of  such  person's  biotechnology  businoos 
by  an  individt^al  shall  bo  doomed  to  bo  performing  work  or  rendering  sorvices  in  direct  support 
of  such  person's  biotechnology  business. 

(b)  The  biotechnology  exclusion  authorized  under  this  Section  shall  he  available  to  and  may 
be  taken  by  each  person  enzasins  in  the  biotechnology  business  in  the  City  for  a  period  o  f  fewseven 
and  one  half  years  from  the  effective  date  of  this  Section  or  the  commencement  of  the  person 's 
biotechnolosv  business  in  the  City,  whichever  is  later.  The  date  the  Tax  Collector  received  the 
person 's  application  for  a  business  registration  certificate  for  the  person 's  biotechnolosv  business 
shall  be  presumed  to  he  the  date  of  commencement  of  such  business  unless  the  person  establishes  a 
different  commencement  date  to  the  satisfaction  of  the  Tax  Collector. 

(c)  The  biotechnology  exclusion  authorized  under  this  Section  shall  expire  on  the  Hfteenth 
tenth  anniversary  date  of  the  effective  date  of  this  Section.  A  person  may  not  use  or  claim  any  unused 
portion  of  theten-seven  and  one  half  year  biotechnology  exclusion  after  the  expiration  date  of  this 
Section.  Unless  exempted  under  Sections  906  of  this  Article,  every  person  engaging  in  the 
biotechnology  business  in  the  City  shall  pay  the  tax  imposed  under  this  Article  on  the  full  amount  of  the 
person 's  payroll  expense  attributable  to  the  City  from  and  after  the  expiration  of  this  Section. 

(d)  If  a  person  's  calculated  liability  for  the  Payroll  Expense  Tax  does  not  exceed  $2,500  for 
the  tax  year  after  applying  the  biotechnology  exclusion  under  this  Section,  the  person  shall  be  exempt 
from  payment  of  the  Payroll  Expense  Tax  for  that  tax  year  as  provided  in  Section  905-A. 

(f)      The  Tax  Collector  shall  submit  an  annual  report  to  the  Board  of  Supervisors  for 
each  vear  for  which  the  biotechnoloav  exclusion  authorized  under  this  Section  is  available  that 
sets  forth  aqoreqate  information  on  the  dollar  value  of  the  biotechnology  exclusions  taken 
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each  year,  the  number  of  businesses  takin.alhe  ex,Qiusion.  the  change  ip  the  number  of 
b^^otechnology  businesses  enaaaina  in  business  in  the  Citv.  and  any  increase  or  decrease  in 
the  number  of  jobs  in  the  biotechnology  business  sector  cpfppared  to  the  number  of  lobs  in 
the_b[otechnoloqy_bjLJSjness  sector  for  the  jrnmediately  precedina  calendar  year. 

(q^      The  Assessor-Recorder  andjhe  Tay  CoHeclor  shall  jointly  prepare  and  submit 
an  annual  report  to  th^  Board  of  Supervisors  for  ea.ch^ear  for  which  the  biotechnoloov 
exclusion  authorized  under  this  Section  is  available  that  sets  forth  any  increases  in  property 
taxes  resultino  from  biotechnoloov  businesses  location,  relocation  or  exoansiop  \(^  or  within 
ttlg-City, 

(h)  The  Mayor's  Office  of  Economic  Development  shall  coordinate  commupf^ 
educational  workshops  on  the  biotechnology  industry. 

(i)  The  Controller,  after  five  years  from  the  enactment  of  this  Qf(;ljr|^r|(;^, 
perform  an  assessment  and  review  of  the  effect  of  the  biotechnology  tax  exclusigq,  gased  on 
such  assessment  and  review  the  Controller  shall  pre^re  and^submit  a.n  _ana lysi^,tff,  ^tje  Board 
of  Supervisors.  The  analysis  shall  be  based  on  criteria  deemed  relevant  bv  the  Cpp^f^Hg£, 
and  may  include  but  is  not  limited  to.  data  contained-in  the  annual  reports  to  the  Board  of 
Supervisors  as  required  bv  subsections  (f)  and  (a)  of  Section  1 . 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


By:       ^u^t  WO'i-iujM^ 
Carol  A.  Boardman 
Deputy  City  Attorney 
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File  Number: 
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Date  Passed: 


Ordinance  amending  the  Payroll  Expense  Tax  Ordinance  to  establish  a  tax  exclusion  for 
biotechnology  businesses,  as  specified. 


June  29,  2004 
July  13,  2004 


Board  of  Supervisors  — CALLED  FROM  COMMITTEE 
Board  of  Supervisors  —  CONTINUED 

Ayes:  10  -  Alioto-Pier,  Daly,  Dufty,  Gonzalez,  Hall,  Ma,  Maxwell,  McGoldrick, 
Peskin,  Sandoval 
Absent:  1  -  Aminiano 


July  20,  2004 


Board  of  Supervisors  —  AMENDED,  AN  AMENDMENT  OF  THE  WHOLE 
BEARING  SAME  TITLE 


Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Gonzalez,  Hall,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


July  20,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING  AS  AMENDED 
Ayes:  7  -  Alioto-Pier,  Dufty,  Hall,  Ma,  Maxwell,  McGoldrick,  Peskin 
Noes:  4  -  Ammiano,  Daly,  Gonzalez,  Sandoval 

July  27,  2004  Board  of  Supervisors  —  AMENDED 

Ayes:  7  -  Ammiano,  Daly,  Gonzalez,  Hall,  McGoldrick,  Peskin,  Sandoval 
Noes:  4  -  Alioto-Pier,  Dufty,  Ma,  Maxwell 

July  27,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING  AS  AMENDED 

Ayes:  8  -  Alioto-Pier,  Ammiano,  Dufty,  Hall,  Ma,  Maxwell,  McGoldrick,  Peskin 
Noes:  3  -  Daly,  Gonzalez,  Sandoval 

August  10,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  7  -  Alioto-Pier,  Dufty,  Elsbemd,  Ma,  Maxwell,  McGoldrick,  Peskin 
Noes:  4  -  Ammiano,  Daly,  Gonzalez,  Sandoval 


CUy  and  County  of  San  Francisco  /  Printed  at  10:28  AM  on  8/11/04 


File  No.  040592  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  AuguM  10,  2004 
by  the  Board  of  Supervisors  of  the  CiC)  und 
County  of  San  Francisco. 
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FILE  NO.  040322 


ORDINANCE  NO.  ^]\'C4- 


[Mayor. Budvct  Director  or  Mayor's  designee,  may  waiye  payment  of  part  of  the  cost  of 
additional  police  seryices,  including  the  administraiiw  overhead  charge  subject  to  Board's  power 
to  deny  reject  the  waiyer.] 

Ordinance  permitting  the  IVlayor/s-  Budget  Director  or  Mayor's  desumsts  to  waive,  in  writing, 
part  of  the  cost  of  additional  police  services,  including  the  administrative  ^^verht^ad  t  hortif 
upon  consideration  ot  specified  criteria  and  subject  to  rejection  hv  the  Board  within  tliir [\ 
days  of  issuance. 

Note:  Additions  are  simile-iinderline  italics  Times  New  Roman; 

deletions  are  strikethrough  italics  Times  New  Roman. 
Board  amendment  additions  are  double  underlined. 
Board  amendment  deletions  are  strikethrough  nonnul. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco; 

Section  1 .  The  San  Francisco  Administrative  Code  is  hereby  amended  by  amending 
Section  10B.2  to  read  as  follows: 
SEC.  10B.2.  PAYMENT  FOR  SERVICES. 

(a)  Except  as  provided  in  subsection  (f),  below,  Tthe  person,  corporation,  firm  or  organization 
desiring  such  services  shall  pay  to  the  police  department  such  sums  of  money  as  may  be 
necessary  to  pay  for  the  additional  services.  The  payment  shall  be  computed  based  upon  the 
rate  paid  or  payable  to  those  uniformed  officers  of  the  Police  Department  actually  performing 
services  at  the  time  they  are  to  perform  such  additional  duties,  and  the  cost  of  additional 
equipment  and  materials  expended,  together  with  an  administrative  overhead  charge  to  cover 
the  proportionate  percentage  of  the  Department's  administrative  costs  that  are  attributable  m 
the  Department's  reasonable  discretion  to  the  work  performed  pursuant  to  the  request. 
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No  person,  corporation,  firm  or  organization  that  contracts  with  the  Police  Department  for 
additional  services  that  are:  1)  of  the  type  normally  provided  by  police  officers  on  patrol  in  the 
designated  area;  and  2)  to  be  provided  at  least  four  days  per  week,  each  week,  for  a  period  in 
excess  of  one  year,  shall  be  required  to  pay  an  administrative  overhead  charge,  unless  such 
additional  services  are  provided  in  conjunction  with  a  City  permit  or  license,  or  are  othenA/ise 
necessary  to  mitigate  a  negative  impact  created  by  the  activity  of  the  person,  corporation,  firm 
or  organization  contracting  for  the  additional  services. 

(b)  The  Police  Department  shall  provide  an  estimate  of  the  payment  for  such  services  to  the 
person,  corporation,  firm  or  organization  desiring  the  service  within  a  reasonable  time  prior  to 
the  date  service  is  to  be  rendered.  The  person,  corporation,  firm  or  organization  shall  deposit 
the  amount  of  estimated  funds  with  the  Police  Department  prior  to  the  time  that  the  Police 
Department  renders  the  requested  service.  The  Police  Department  may  waive  the  deposit 
requirement  if  services  are  requested  for  30  days  or  more,  or  if  Department  reasonably 
believes  that  a  waiver  is  justified. 

(c)  Within  a  reasonable  time  after  the  services  are  rendered,  the  Chief  of  Police  shall 
determine  the  amount  of  payment  due.  If  the  deposit  pursuant  to  Subsection  (b)  hereof  is 
insufficient  to  cover  the  cost  of  services,  the  Chief  of  Police  shall  notify  the  person, 
corporation,  firm  or  organization  that  requested  the  services  by  United  States  mail  to  the 
address  listed  on  the  request  for  such  services  and  that  party  shall  have  ten  days  to  pay  the 
balance.  If  the  amount  deposited  exceeds  the  actual  costs,  the  Chief  of  Police  shall  authorize 
a  refund  of  the  excess  to  the  applicant  at  the  address  shown  on  the  application. 


Supervisor  Peskin 
Board  of  Supervisors 


Page  2 
6/29/2004 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


(d)  The  Police  Department  shall  deposit  with  the  Treasurer  such  sums  as  received  in  a  special 
account  designated  public  facilities  overtime  account;  provided,  however,  that  the  amount 
representing  administrative  overhead  shall  be  deposited  to  the  general  fund  unappropriated 
balance  of  funds. 

(e)  The  person,  corporation,  firm  or  organization  shall  indemnify,  hold  harmless  and  defend 
said  City  and  County  of  San  Francisco,  the  San  Francisco  Police  Department,  and  all  the 
officers,  agents  and  employees  of  either,  from  and  against  all  liability,  judgments  or  claims  for 
personal  or  bodily  injuries,  false  arrest  and  false  imprisonment  caused  by  or  purportedly 
caused  by  such  personnel  in  the  rendering  of  such  sen/ices. 

(f)  The  City  shall  not  waive  payment  for  additional  police  sen/ices  pursuant  to  this  Chapter 
except  by  ordinance  of  the  Board  of  Supervisors,  provided,  however,  that  the  Maxor.'s  Budsct 
Dircctor-OT  the  Mayor's  designee,  may  waive,  in  writing,  payment  of  part  of  (he  cost  of  such  services, 
including  but  not  limited  to  the  administrative  overhead  charse.  In  making  the  determination  of 
whether  to  waive  partial  payment  of  costs,  the  Mavor.  or  the  Mayor's  designee,  must  consider  the 
following  criteria: 

1)  Whether  the  event  will  be  privately  funded  and  will  generate  sales  tax  and/or  hotel  tax 
revenue  to  the  benefit  of  the  City's  General  Fund; 

2)  Whether  the  privately  funded  event  will  promote  tounsm  in  San  Francisco  to  a  broad 
audience  and  will  have  a  long  term  promotional  value  to  San  Francisco; 

3)  Whether  the  event  will  be  consistent  with  the  City's  policv  of  promoting  a  sustainable 
environment  and  promotion  of  diversity  and  tolerance; 
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4)  Whether  the  event  will  be  a  safe  activity,  confined  to  a  specified  location  or  route,  and  will 
not  result  in  extraordinary  security  costs  to  the  City,  including  excessive  deployment  of 
police: 

5)  Whether  the  event  be  consistent  with  City  policy  against  glamorizing  use  of  alcohol  or 
tobacco  products. 

(s)      The  Mayor,  or  Mayor's  designee,  must  transmit  notice  of  a  conditional  issuance  of  waiver  to  the 
Clerk  of  the  Board  within  seventv-two  (12)  hours  of  issuance.  The  Board,  by  resolution,  may  reject  the 
waiver  within  thirty  (30)  days  of  the  notice.  If  the  Board  votes  to  reject  the  waiver,  the  Mayor,  or  the 
Mayor's  designee,  shall  notify  the  permitee/event  sponsor  of  such  rejection.  If  the  Board  does  not  act 
within  thirty  (30)  days,  the  waiver  will  be  considered  approved. 


APPROVED  AS  TO  FORM; 
DENNIS  J.  HEB^^eflA,  City 
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FILE  NO.  040712 


ORDINANCE  N0.__^2i2Ji^ 


[Settlement  Of  Lawsuit] 

Ordinance  authorizing  settlement  of  Ray  Mizyed's  claims  in  the  lawsuit  filed  by  Ray 
Mizyed  and  Gary  Thompson  against  the  City  and  County  of  San  Francisco  for  $135,000; 
the  lawsuit  was  filed  on  May  14,  2003,  in  the  United  States  District  Court  for  the 
Northern  District  of  California,  Case  No.  CV  03-02243  WDB,  entitled  Ray  Mizyed.  Gary 
Thompson  v.  City  and  County  of  San  Francisco,  Johnny  Miller,  Jesse  Williams,  Donald 
Sanders,  Mercedes  Hernandez,  Gwendolyn  Tucker. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  The  City  Attorney  is  hereby  authorized  to  settle  Ray  Mizyed's  claims  in  the 
action  entitled  Ray  Mizyed,  Gary  Thompson  v.  City  and  County  of  San  Francisco,  Johnny 
Miller.  Jesse  Williams.  Donald  Sanders,  Mercedes  Hernandez,  Gwendolyn  Tucker,  United 
States  District  Court  for  the  Northern  District  of  California,  Case  No.  CV  03-02243  WDB.  by 
the  payment  of  $135,000. 

Section  2.  The  aboye-named  action  was  filed,  in  the  United  States  District  Court  for 
the  Northern  District  of  California  on  May  14,  2003,  and  the  following  parties  were  named  in 
the  lawsuit:  City  and  County  of  San  Francisco,  Johnny  Miller,  Jesse  Williams,  Donald 
Sanders,  Mercedes  Hernandez,  and  Gwendolyn  Tucker. 

APPROVED  AS  TO  FORM  AND  RECOMMENDED: 
RECOMMENDED: 


DENNIS  J.  HERRERA 
City  Attorney 


ELIZABETH  S.  SALVESON 
Chier  Labor  Deputy 


^^^^^yQnile  Probation  Department 


VENDOjAN  B.  TUCKER 
/Chief  Prob'atibn  Officer 
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Miller,  Jesse  Williams,  Donald  Sanders,  Mercedes  Hernandez,  Gwendolyn  Tucker 
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FILE  NO.  040713 


ORDINANCE  NO.  ^\^rA 


[Settlement  of  Lawsuit  [Partial  Settlement]] 

Ordinance  authorizing  partial  settlement  of  the  lawsuit  filed  by  Ki-Man  Song,  Young 
Soo  Lee,  Leobardo  Trejo,  Suk  In  Yi,  Chae  Hun  Yi,  and  James  Nam  against  tlie  City  and 
County  of  San  Francisco  for  $280,540;  the  lawsuit  was  filed  on  June  3,  2003  in  United 
States  District  Court,  Northern  District  of  California,  Case  No.  C03  2580;  entitled  Ki-Man 
Song,  et  al.  v.  Jin  Construction  &  Electric  Co.,  et  al.\  other  material  terms  of  said 
settlement  are  material  terms. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  The  City  Attorney  is  hereby  authoiized  to  settle  the  action  entitled  "Ki-Man 
Song,  era/,  v.  Jin  Construction  &  Electric  Co..  Qt  al.,  in  the  United  States  District  Court. 
Northern  District     California,  Case  No.  C03  2580  by  the  payment  of  S280,540  from  monies 
withheld  from  three  City  public  work  contract  balances  pursuant  to  the  assessment  of 
prevailing  wage  violations  by  the  City's  Office  of  Labor  Standards  Enforcement  against  Jin 
Construction  &  Electric  Co. 

Section  2.  The  above-named  action  was  filed  in  the  United  States  District  Court  on 
June  3,  2003,  and  the  following  parties  were  named  in  the  lawsuit:  Plaintiffs  are  Ki-Man  Song, 
Young  Soo  Lee,  Leobardo  Trejo,  Suk  In  Yi,  Chae  Hun  Yi,  and  James  Nam,  Defendants  are 
Jin  Consruction  &  Electric  Co.,  Jin  Eung  Lee,  Ok  Ja  Lee,  Washington  International  Insurance 
Company,  Colonial  American  Casualty  and  Surety  Company,  CGU  Insurance  Company. 
Safeco  Insurance  Company  of  America,  CM.  Chiang  Construction  Company.  Inc.,  Competent 
Builders  Corporation,  Fedcon  General  Contractors,  Inc.,  Kin  Wo  Construction.  Inc.. 
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Transworld  Construction,  Inc.,  Valentine  Corporation,  San  Francisco  Unified  School  District, 
San  Francisco  Redevelopment  Agency,  and  the  City  and  County  of  San  Francisco. 


APPROVED  AS  TO  FORM  AND 
RECOMMENDED. 


DENNIS  J.  HERRERA 
City  Attorney 

JOANr^ETiCEPER" 
Chief  Trial  Deputy 


FUNDS  AVAILABLE: 


RE5C0MMENDED; 

OFFICE  OF  LABOR  STANDARDS 
ENFOF<CEMENT 



DONNA  LEVITT 

Labor  Standards  Enforcement  Officer 
RECOMMENDED: 

DEPARTMEJMT  ©F  PUBLIC  WORKS 


EDWIN  M.  LEE 
Director  of  Public  Works 


Funds  Available  /,  How  Charged; 
1.     LHH  Fire  Alarms 

Index:     DPWADAAA5004  Proj : 

Subobject:  02704 

Amt:  $131,858,00 


APPROVED: 

CHLBLD  HF474r 


2.  Pier  43  Arch  Repair 
Index:     392601  Subobject: 
Amount:  $5,744.00 

3.  Conservatory  of  Flowers 
Index:     PWA333CPFLOC  :  Piroj  : 
Subobject:  02704 
Amount:  $142,938.00 

TOTAL  AMT  APPROVED:     $280.540  -j^'^'/^/^f 


WitliAMXEE 
City  Administrator 
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Ordinance  authorizing  partial  settlement  of  the  lawsuit  filed  by  Ki-Man  Song.  Young  Soo  Lee. 
Leobardo  Trejo,  Suk  In  Yi,  Chae  Hun  Yi,  and  James  Nam  against  the  City  and  County  of  San 
Francisco  for  $280,540;  the  lawsuit  was  filed  on  June  3,  2003  in  United  States  District  Court. 
Northern  District  of  California,  Case  No.  COS  2580;  entitled  Ki-Man  Song,  et  al  v.  Jin  Construction  & 
Electric  Co.,  et  al.;  other  material  terms  of  said  settlement  are  material  terms. 


August  1 0,  2004  Board  of  Supervisors  —  PASSED,  ON  FIRST  READING 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 

August  17,  2004  Board  of  Supervisors  —  FINALLY  PASSED 
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FILE  NO. 


040717 


ORDINANCE  NO. 


[Traffic  Regulations] 

Ordinance  adding  Sections  28.5.55  and  28,5.56  to  tlie  San  Francisco  Traffic  Code 
restricting  certain  veliicles  over  6,000  pounds  on  portions  of  Middle  Point  Road  and 
Innes  Avenue. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

Section  1 .  The  San  Francisco  Traffic  Code  is  hereby  amended  by  adding  Section 

28.5.55  as  follows; 

Sec.  28.5.55.  Middle  Point  Road,  between  Evcins  and  Innes  Avenues. 

Section  2.  The  San  Francisco  Traffic  Code  is  hereby  amended  by  adding  Section 

28.5.56  as  follows: 

Sec.  28.5.56.  Innes  Avenue,  bet^veen  Middle  Point  Road  and  Hunters  Point  Boulevard. 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


Note: 


Julia  M.C.  Friedlander 
Deputy  City  Attorney 
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FILE  NO.  040856 


ORDINANCE  NO. 


[Department  of  Elections  Conflict  of  Interest  Code.] 

Ordinance  amending  Campaign  and  Governmental  Conduct  Code  section  3.1-215  to 
update  the  Department  of  Elections  and  Elections  Commission  conflict  of  interest  code 
and  financial  disclosure  rules. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 
amended  by  amending  Section  3.1-215,  to  read  as  follows: 

Sec.  3.1-215.  ELECTIONS,  DEPARTMENT  OF. 
Disclosure  Category  2.  Persons  in  this  categon/  shall  disclose  all  interests  in  real  property, 
and  all  investments  and  business  positions  in  business  entities  and  income  from  any  source 
which  manufactures  or  sells  supplies,  materials,  machinery  or  equipment  or  provides  services  of 
the  type  used  by  the  Department  of  Elections. 

Disclosure  Category  3.  Persons  in  this  catcgofy  shall  disclose  all  inwrvsts  in  oil  iHvosinwnh  timi 
business  positions  in  business  entities  and  income  from  any  source  which  f no nujac lures  or  sells 
supplies,  materials,  machinery,  equipment  or  professional  services  of  the  type  used  by  the  Elections 


Note: 


Additions  are  simple-underline  italics  Times  AVvt  Rottuin; 


Designated  Positions 


Disclosure  Categories 


Members,  Elections  Commission 


24- 


Director  of  Elections 


Deputy  Director 


Operations  Manage 
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Project  Manager  

2 

Administrative  Manager  

2 

Manager  of  Infommtion  and  Quality  Assurance  

Members,  Elections  Task  Force  

 ^ 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 

By:  C-~.S^\US 
^JULI/^r^OLL 
Depwfy  City  Attorney 
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File  Number:       040856  Date  Passed: 


Ordinance  amending  Campaign  and  Governmental  Conduct  Code  section  3.1-215  to  update  the 
Department  of  Elections  and  Elections  Commission  conflict  of  interest  code  and  financial  disclosure 
rules. 


August  10,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  .Ma.wvcll, 
McGoldrick,  Peskin,  Sandoval 

August  17,2004  Boardof  Supervisors  — FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


City  and  County  of  San  Francisco 


File  No.  040856  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  August  17,  2004 
by  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco. 
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Amended  m  committee. 
07/26/04 

FILE  NO.      040859   ORDINANCE  NO.       Pl)^  tX/-  

[Ordinance  to  Designate  165  10'^  Street,  the  James  Lick  Baths/  People's  Laundry  building,  as 
a  Landmark  Under  Planning  Code  Article  10.] 

Ordinance  Designating  165  10*^  Street,  The  James  Lick  Baths/  People's  Laundry 

Building,  As  Landmark  No.  246  Pursuant  To  Article  10,  Sections  1004  And  1004.4  Of 

The  Planning  Code. 

Note:  Additions  are  sini^lc-unck'rline  italics  Times  New  Roman; 

deletions  are  strikvihrouiih  Kalicf,  Timt",  Sew  Roman. 
Board  amendment  additions  are  double  underlined. 
Board  amendment  deletions  are  strikothrough  normal. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  Findings 

The  Board  of  Supen/isors  hereby  finds  that  1 65  1 0'"^  Street,  the  James  Lick  Baths/ 
People's  Laundry  building,  Lot  14  in  Assessor's  Block  3509,  has  a  special  character  and 
special  historical,  architectural  and  aesthetic  interest  and  value,  and  that  its  designation  as  a 
Landmark  will  further  the  purposes  of,  and  conform  to  the  standards  set  forth  in  Article  10  of 
the  City  Planning  Code. 

(a)  Designation:  Pursuant  to  Section  1004  of  the  City  Planning  Code,  165  lO""  Street, 
the  James  Lick  Baths/  People's  Laundry  building,  is  hereby  designated  as  Landmark  No.  246. 

/recommended  for  approval 

This  designation  has  been  fully  appxov^ by  Resolution  No.  5/3  of  the  Landmarks 
Preservation  Advisory  Board  and  Resolution  No.  16789  of  the  Planning  Commission,  which 
Resolutions  are  on  file  with  the  Clerk  of  the  Board  of  Supervisors  under  File  No.  0A0859 

and  which  Resolutions  are  incorporated  herein  and  made  part  hereof     though  fu'ly  set  forth. 
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(b)  Priority  Policy  Findings 

(1)  Pursuant  to  Planning  Code  Section  302,  this  Board  of  Supervisors  finds  that  this 
ordinance  will  serve  the  public  necessity,  convenience  and  welfare  for  the  reasons  set  forth  in 
Planning  Commission  Resolution  No.  16789  recommending  approval  of  this  Planning  Code 
Amendment,  and  incorporates  such  reasons  by  this  reference  thereto.  A  copy  of  said 
resolution  is  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No.    040859  . 

(2)  Pursuant  to  Planning  Code  Section  101.1,  this  Board  of  Supervisors  finds  that  this 
ordinance  is  consistent  with  the  Priority  Policies  of  Section  1 01 . 1  (b)  of  the  Planning  Code  and 
with  the  General  Plan  and  hereby  adopts  the  findings  of  the  Planning  Commission,  as  set 
forth  in  Planning  Commission  Resolution  No.  16789,  and  incorporates  said  findings  by  this 
reference  thereto. 

(c)  Required  Data: 

(1)  The  description,  location  and  boundary  of  the  Landmark  site  encompass  the 
entirety  of  Lot  14,  Assessor's  Block  3509,  containing  the  James  Lick  Baths/  People's  Laundry 
building  located  on  the  east  side  of  10th  Street,  between  Mission  and  Howard  Streets. 

(2)  The  characteristics  of  the  Landmark  which  justify  its  designation  are  described  and 
shown  in  the  Landmark  Designation  Report  adopted  by  the  Landmarks  Preservation  Advisory 
Board  on  March  17,  2004  and  other  supporting  materials  contained  in  Planning  Department 
Docket  No.  2002.0268L.  In  brief,  the  National  Register  characteristics  of  the  landmark  which 
justify  its  designation  are  as  follows: 

Its  association  with  two  distinct  chains  of  events,  both  important  to  the  social  history  of 
San  Francisco  (National  Register  Criterion  A):  First,  the  James  Lick  Bath  period  from  1890- 
1919,  which  provided  a  much-needed  social  service  to  working-class  San  Franciscans. 
Second,  the  People's  Laundry  Period  from  1920  to  1973,  where  a  socially  prominent 
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Japanese-American  family  operated  a  laundry  which  was  both  risky  to  operate  in  the  1920s, 
and  served  as  a  spring-board  for  the  immigration  of  many  Japanese  into  Sari  Francisco. 

Its  association  with  persons  important  in  Japanese-American  history  (National  Register 
Criterion  B):  Matsunosuke  Tsukamoto  was  born  in  Japan,  and  was  one  of  the  first  Japanese 
to  immigrate  to  California  in  the  19'^  Century,  He  created  a  business,  and  began  his  family  in 
San  Francisco  before  many  discriminatory  laws  were  imposed  upon  him.  His  son,  Keitaro 
Tsukamoto  was  one  of  the  first  American-born  Japanese,  and  was  a  veteran  of  the  First 
World  War.  He  continued  his  father's  laundry  business,  and  together  father  and  son  made 
great  contributions  to  the  Japanese-American  community  in  San  Francisco  and  California. 

It  is  a  significant  example,  and  sole  San  Francisco  survivor,  of  a  rare  property  type,  and 
distinguished  architectural  form  and  style  (National  Register  Criterion  C):  The  rusticated  brick 
design  is  both  interesting  for  its  play  of  light  and  shadow,  and  a  mark  of  high  craftsmanship  on 
the  part  of  the  mason.  The  building's  complex  form  is  both  pleasing  and  intriguing.  The 
massing  of  the  rear  sheds  of  varying  widths  and  heights,  creates  a  form  that  is  easily 
understood  to  represent  specific  functions  of  the  spaces  they  enclose.  The  tower,  although 
set  back  from  the  fagade,  and  placed  off-center,  is  a  visual  landmark  for  the  building. 

(3)  The  particular  exterior  features  that  should  be  preserved,  or  replaced  in-kind  as 
determined  necessary,  are  those  generally  shown  in  the  photographs  and  described  in  the 
Landmark  Designation  Report,  both  which  can  be  found  in  the  case  docket  2002.0268L, 

/herein 

which  is  incorporated  in  this  designation  ordinance  as  though  fully  set  forth.  In  brief,  the 
description  of  the  particular  features  that  should  be  preserved  are  as  follows: 

The  brick  bearing  walls  and  steel  truss  roof  construction,  exterior  volumes  and 
unpainted  brick  exterior,  steel  skylights,  water  tower  the  sandstone  base,  tinted  fagade  mortar, 
bronze  plaques  on  the  10^^  Street  facade  "Erected  A.D  1890"  and  "Rebuilt  A.D.  1906",  sheet 
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metal  cornices,  sandstone  parapets  on  the  Grace  Street  gables,  and  the  arrangement  and 
sizing  of  windows  on  the  primary  and  secondary  facades,  including  the  tower. 

Section  2.  The  property  shall  be  subject  to  further  controls  and  procedures,  pursuant 
to  this  Board  of  Supervisor's  Ordinance  and  Planning  Code  Article  10. 


APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


By: 


^Sarah  Ellen  Owsuwitz 
Deputy  City  Attorney 


REC0M>/1ENDED: 
PLANNING  COMMISSION 


By> 


Lawrence  B.  Badiner 
Director  of  Planning 
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Ordinance  Designating  165  10th  Street,  The  James  Lick  Baths/People's  Laundry  Building,  As 
Landmark  No.  246  Pursuant  To  Article  1 0,  Sections  1 004  And  1 004  4  Of  The  Planning  Code 


August  10,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 

August  17,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
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File  No.  040859  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  August  17,  2004 
by  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco. 
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FILE  NO.  040860 


ORDINANCE  NO.  :?I7-^ 


[Settlement  of  Lawsuit] 

Ordinance  authorizing  settlement  of  the  lawsuit  filed  by  Sixta  Santiago  against  the  City! 
and  County  of  San  Francisco  for  $115,000;  the  lawsuit  was  filed  on  December  12,  2003  j 
in  San  Francisco  Superior  Court,  Case  No.  CGC  03-426-777;  entitled  Sixta  Santiago  v.  ■ 
City  and  County  of  San  Francisco,  et  al;  other  material  terms  of  said  settlement  are  that 
Plaintiff  has  agreed  to  retire  from  her  position  with  the  City. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  The  City  Attorney  is  hereby  authorized  to  settle  the  action  entitled  "Sixta 

Santiago  v.  City  and  County  of  San  Francisco,  et  a!.,  San  Francisco  Superior  Court.  Court  No. 

CGC  03-426-777  by  the  payment  of  $1 15,000. 

Section  2.  The  above-named  action  was  filed  in  San  Francisco  Superior  Court  on 

December  12,  2003,  and  the  following  parties  were  named  in  the  lawsuit:  City  and  County  of 

San  Francisco  and  Does  1-10. 


APPROVED  AS  TO  FORM  AND 
RECOMMENDED: 

DENNIS  J.  HERRERA 
City  Attorney 

ELIZyJ^feETH  SALVESON 
Chief  Labor  Attorney 


FUNDS  AVAILABLE 


RECOMMENDED: 


fMENT?ot^  HUMAN  SERVICES 


TRENT  RHORER 
Executive  Director 


EDWARDTrai 
Controller 
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Ordinance 


File  Number: 


040860 


Date  Passed: 


Ordinance  authorizing  settlement  of  the  lawsuit  filed  by  Sixta  Santiago  against  the  City  and  County 
of  San  Francisco  for  $11 5,000;  the  lawsuit  was  filed  on  December  12,  2003  in  San  Francisco 
Superior  Court,  Case  No.  CGC  03-426-777;  entitled  Sixta  Santiago  v.  City  and  County  of  San 
Francisco,  et  al;  other  material  terms  of  said  settlement  are  that  Plaintiff  has  agreed  to  retire  from 
her  position  with  the  City. 


August  10,  2004  Board  of  Supervisors  —  PASSED,  ON  FIRST  READING 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 

August  17,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


City  and  County  of  San  Francisco  1  Panted  at  9:44  AM  on  8/18/04 


File  No.  040860  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  Auyuit  I",  2004 
by  the  Board  of  Supervisors  of  the  City  and 
County  of  San  F'rancisco. 


Date  Approved 


Mayor  Gavin  ><c\vsi)ni 
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07/26/04 


ORDINANCE  NO.  -^4 


FILE  NO. 


040887 


[Mission  Bay  -  Park  PI  Improvements] 

Ordinance  designating  a  portion  of  State  Trust  Parcel  2  and  Parcel  7  adjacent  to 
Channel  for  public  open  space  and  park  purposes;  naming  the  new  park  "Mission 
Creek  Park";  designating  sidewalk  width;  accepting  the  irrevocable  offer  for  the 
acquisition  facilities;  designating  said  facilities  to  public  open  space  and  park 
purposes  and  accepting  for  maintenance  responsibilities  and  liability  purposes; 
adopting  findings  that  such  actions  are  consistent  with  the  City's  General  Plan,  priority 
policy  findings  of  City  Planning  Code  section  101.1,  and  the  Mission  Bay  South 
Redevelopment  Plan;  accepting  Department  of  Public  Works  Order  No.  174,861  and 
authorizing  official  acts  in  connection  with  this  Ordinance. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  Findings. 

(a)  All  capitalized  terms  relating  to  Mission  Bay  shall  have  the  terms  ascribed  to 
them  pursuant  to  the  Mission  Bay  South  Redevelopment  Plan  and  Plan  Documents  described 
therein,  approved  and  adopted  by  the  Board  of  Supen/isors  of  the  City  and  County  of  San 
Francisco  by  Ordinance  No.  335-98,  on  November  2,  1 998,  a  copy  of  which  is  in  Clerk  of  the 
Board  of  Supervisors  File  No.  981441. 

(b)  The  San  Francisco  Redevelopment  Agency,  in  a  letter  dated  June  16,  2004, 
determined  that  the  acceptance  of  the  Park  PI  Improvements,  constructed  pursuant  to  Permit 
No.  01IE-455,  dated  September  28,  2001  (the  "Project"),  and  other  actions  herein  set  forth  are 
consistent  with  the  Mission  Bay  South  Redevelopment  Plan  ("Plan")  and  Plan  Documents 


Note: 


Additions  are  single-underline  italics  Times  New  Roman; 
deletions  are  strikcthrongh  iiulivs  Times  New  Roman. 
Board  amendment  additions  are  double  under[ined. 
Board  amendment  deletions  are  stftkethfough  normal. 
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described  therein  and  recommends  Board  of  Supervisors  acceptance.  A  copy  of  the 
Redevelopment  Agency  letter  is  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No. 
040887        and  is  incorporated  by  reference  by  reference  as  though  fully  set  forth  herein. 

(c)  The  Redevelopment  Agency  on  June  1 6,  2004,  signed  and  accepted  the 
Catellus  Conditional  Assignment  of  Warranties  and  Guaranties.  A  copy  of  the  Assignment  is 
on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No.      040887        and  is 
incorporated  by  reference  as  though  fully  set  forth  herein. 

(d)  The  City  Planning  Department,  in  a  letter  dated  April  16,  2004,  determined  that 
the  acceptance  of  the  Park  PI  Improvements  and  other  actions  herein  set  forth  are  in 
conformance  with  the  General  Plan  consistency  findings  of  Case  No.  96.77 1R,  the  eight 
priority  policies  of  Planning  Code  Section  101.1  and  the  contemplated  actions  do  not  trigger 
the  need  for  subsequent  environmental  review  pursuant  the  California  Environmental  Quality 
Act  ("CEQA")  (California  Public  Resources  Code  Sections  21000  et  seq.).  A  copy  of  the 
Planning  Department  letter  is  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No. 

040887        and  is  incorporated  by  reference  as  though  fully  set  forth  herein. 

(e)  In  DPW  Order  No.  1 74,861 ,  dated  June  1 6,  2004,  including  the  attached 

Drawing  No.  Q-20-550,  dated  November  20,  2003  and  entitled  "Drawing  Showing  the 
Sidewalk  Widths  of  Park  P1 ,  the  DPW's  Director  certified  that:  Park  PI ,  (a)  is  currently  a  State 
Trust  Parcel  subject  to  City  jurisdiction,  (b)  has  been  inspected  and  was  certified  as  complete 
on  May  24,  2004  and  that  the  Project  has  been  constructed  in  accordance  with  the  Project 
Plans  and  Specifications  and  all  City  codes,  regulations,  standards  and  Mission  Bay  South 
Redevelopment  Plan  and  Plan  Documents  governing  this  Project,  and  that  such 
improvements  are  ready  for  their  intended  use,  (c)  is  recommended  for  formal  acceptance  of 
acquisition  facilities,  designation  of  sidewalk  widths,  and  acceptance  for  maintenance  and 
liability  purposes.  A  copy  of  the  DPW  Order  is  on  file  with  the  Clerk  of  the  Board  of 
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Supervisors  in  File  No.      040887         and  is  incorporated  by  reference  as  though  fully  set 
forth  herein. 

Section  2.  Adoptions,  Approvals. 

(a)  The  Board  of  Supervisors  adopts  as  its  own  the  consistency  findings  of  the 
Redevelopment  Agency  in  connection  with  the  acceptance  of  the  Park  P1  Improvements,  and 
other  actions  specified  herein. 

(b)  The  Board  of  Supervisors  adopts  as  its  own  the  consistency  findings  and  CEQA 
findings  of  the  Planning  Department  in  regard  to  the  acceptance  of  the  Park  P1  Improvements 
and  other  actions  specified  herein. 

(c)  The  Board  of  Supervisors  has  reviewed  and  approves  the  City  Engineer  s 
certification  and  DPW's  Director  recommendation  concerning  the  acceptance  of  the  Catellus 
Land  and  Development  Corporation  ("Catellus)  irrevocable  offer  of  improvements,  dated 
February  26,  2004  of  the  Park  P1  Improvements,  and  maintenance  and  liability 
responsibilities  for  said  facilities  and  open  space. 

Section  3.  Designation  of  Park  Name,  Acceptance  of  New  Acquisition  Facilities,  and 
Assumption  of  Maintenance  and  Liability  Responsibilities. 

(a)  The  Board  of  Supervisors  designates  that  portion  of  the  State  Trust  Parcel  2  and 
Parcel  7,  as  shown  on  Exhibit  "A"  of  the  Offer  of  Improvements,  for  public  open  space  and 
park  use  and  designates  the  park  name  as  "Mission  Creek  Park". 

(b)  Pursuant  to  the  Acquisition  Agreement  dated  June  1 ,  2001  by  and  between  the 
Redevelopment  Agency  and  Catellus  Development  Corporation,  the  DPW  Order  No.  1 74.861 , 
dated  June  16,  2004,  and  pursuant  to  California  Streets  and  Highways  Code  Section  1806 
and  San  Francisco  Administration  Code  Sectioni  .52  et  seq.  the  Board  of  Supervisors  hereby 
accepts  the  Catellus  irrevocable  Offer  of  the  Park  PI  Improvements  dated  February  26.  2004 
and  designates  such  facilities  for  public  open  space  and  park  use,  maintenance  and  liability 
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purposes,  subject  to  the  conditions  listed  in  subsection  (c).  A  copy  of  said  Offer  is  on  file  with 
the  Clerk  of  the  Board  of  Supen/isors  in  File  No.   . 

(c)  The  Board's  acceptance  of  improvements  pursuant  to  Subsection  (a)  are  for  the 
Park  P1  Improvements  only,  are  subject  to  Catellus'  warranty  obligations  under  the  Park  P1 
Project  Permit  No.  02IE-031  and  are  subject  to  the  maintenance  obligations  of  the 
Redevelopment  Agency  subject  to  the  Agency  Ground  Lease  and  Redevelopment  Agency 
and  Port  as  set  forth  in  a  Memorandum  of  Agreement,  to  be  developed  between  the 
respective  agenciesT-^copy-otthe.AA^Fra4:^ies-afld-gyaraoties-ls-9fi4y^ 
-Baard"Of-Sapervrsors-irrFrte-No7  . 

(d)  The  Park  P1  Improvements  accepted  by  the  Board  pursuant  to  Subsection  (a) 
and  (b)  are  subject  to  the  following:  (1)  acceptance  is  for  the  Project  infrastructure  only,  (2) 
any  privately  maintained  storm  drain  and  sewer  facilities  within  the  park  area  specifically 
constructed  outside  of  this  Project,  including  but  not  limited  to  the  facilities  for  the  adjacent 
Giants  parking  lot  are  excluded,  (3)  encroachments  that  are  permitted,  not  permitted,  or  both 
are  excluded  from  acceptance,  (4)  subject  to  the  limitation  that  the  designation  of  the  sidewalk 
width  does  not  obviate,  amend,  alter,  or  in  any  other  way  affect  existing  maintenance 
obligations  of  the  adjacent  property  owners  and  (5)  acceptance  is  subject  to  Catellus' 
warranty  obligations  under  the  Project  Permit. 

(e)  The  Board  of  Supervisors  hereby  acknowledges  Catellus'  Conditional 
Assignment  of  all  warranties  and  guaranties  related  to  the  construction  of  the  above  listed 
Improvements. 

(f)  Authority  is  hereby  delegated  to  the  Director  of  Property  in  consultation  with  the 
Director  of  Public  Works  to  grant  PG&E  and  SBC  respective  easements  for  their  utilities  within 
the  park  boundary  and  record  the  same  in  the  Office  of  the  Recorder. 
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Section  4.  Designation  of  Street  Sidewalk  Width. 

(a)  In  accordance  with  the  recommendation  in  Department  of  Public  Works  Order 
No.  174,861  ,  Board  of  Supervisors  Ordinance  No.  1061 ,  entitled  "Regulating  the  Width  of 
Sidewalks",  a  copy  of  which  is  in  the  Clerk  of  the  Board  of  Supervisors  Book  of  General 
Ordinances,  in  effect  May  11,  1910,  is  hereby  amended  by  adding  thereto  a  new  section  to 
read  as  follows: 

Section  15     .  The  12.00-foot  wide  sidewalk  on  the  north  side  of  Channel,  from  the 
temporary  connector  road  construction  line,  east  to  Fourth  Street  adiacent  to  Park  P1  shall  be 
designated  as  shown  on  Department  of  Public  Works  Drawing  No.  Q-20-550. 

(b)  The  sidewalk  width  designated  by  the  Board  pursuant  to  Subsection  (a)  is  for 
the  south  side  of  Mission  Creek  Park  adjacent  to  Channel,  and  does  not  obviate,  amend, 
alter,  or  in  any  other  way  affect  the  maintenance  obligations  of  the  adjacent  property  owners. 

(c)  The  designated  sidewalk  is  wholly  contained  within  Mission  Creek  Park,  as 
shown  on  the  Department  of  Public  Works  Drawing  No.  Q-20-  550  and  is  not  part  of  the 
Channel  Right-of-Way. 

(d)  The  Board  of  Supervisors  hereby  directs  the  DPW  to  add  this  sidewalk  segment 
to  its  Official  Street  Grade  Maps  in  accordance  with  this  Ordinance. 

Section  5.  All  actions  heretofore  taken  by  the  officers  of  the  City  with  respect  to  such 
Ordinance  are  hereby  approved,  confirmed  and  ratified,  and  the  Mayor,  Clerk  of  the  Board, 
Director  of  Property,  and  DPW's  Director  are  hereby  authorized  and  directed  to  take  any  and 
all  actions  that  they  or  the  City  Attorney  may  deem  necessary  or  advisable  in  order  to 
effectuate  the  purpose  and  intent  of  this  Ordinance. 
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RECOMMENDED: 

DEPARTMENT  OF  PUBLIC  WORKS 

^jtmim  M.  LEE 

Director  of  Public  Works 


APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA 
City  Attorney 

/foVlN  D.  MALAIvfuT 
\D^uty  City  Attorney 


DESIGNATION  CERTIFIED  BY: 
DEPARTMENT  OF  PUBLIC  WORKS 


HARLAN  L.  KELLY,  JR. 
City  Engineer 
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FILE  NO.  040895 


ORDINANCE  NO. 


[Settlement  of  Lawsuit] 

Ordinance  authorizing  settlement  of  the  lawsuit  filed  by  Darius  Hinton  against  the  City 
and  County  of  San  Francisco  for  $33,000;  the  lawsuit  was  filed  on  October  16,  2001  in 
San  Francisco  Superior  Court,  Case  No.  400-292;  entitled  Darius  Hinton.  et  a!.,  v.  City 
and  County  of  San  Francisco,  et  al. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

Section  1 .  The  City  Attorney  is  hereby  authorized  to  settle  the  action  entitled  "Darius 

Hinton.  et  al.  v.  City  and  County  of  San  Francisco,  et  al.."  San  Francisco,  Court  No.  400-292 

by  the  payment  of  $33,000. 

Section  2.  The  aboye-named  action  was  filed  in  San  Francisco  Superior  Court  on 

October  1 6,  2001 ,  and  the  following  parties  were  named  in  the  lawsuit:  plair^tiff  Darius  Hinton 

and  defendants  City  and  County  of  San  Francisco,  Baldovino  Rommel  and  Manuel  Bonilla. 
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Chief  Trial  Deputy 
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[Settlement  6f  Lawsuit] 

Ordinance  authorizing  settlement  of  the  lawsuit  filed  by  William  Salazar  and  Amy 
Salazar  against  the  City  and  County  of  San  Francisco  for  $28,290  to  William  Salazar 
and  $6,210  to  Amy  Salazar;  the  lawsuit  was  filed  on  January  12,  2001  in  San  Francisco 
Superior  Court,  Case  No.  318-098;  entitled  William  Salazar  and  Amy  Salazar  v.  City  and 
County  of  San  Francisco. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  The  City  Attorney  is  hereby  authorized  to  settle  the  action  entitled  William 
Salazar  and  Amy  Salazar  v.  City  and  County  of  San  Francisco,  San  Francisco  Superior,  Court 
No.  318-098  by  the  payment  of  $28,290  to  William  Salazar  and  $6,210  to  Amy  Salazar. 

Section  2.  The  above-named  action  was  filed  in  San  Francisco  Superior  Court  on 
January  12,  2001 ,  and  the  following  parties  were  named  in  the  lawsuit:  Plaintiffs  William 
Salazar  and  Amy  Salazar  and  Defendant  City  and  County  of  San  Francisco. 
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As  Amended  in  Board  8/10/04 
FILE  NO.     040974  ORDINANCE  NO.  ^^\-04 


Humanity 


[Zoning  Map  Amendment  in  connection  with  Habitat  For  Humanities  Project.] 

Ordinance  amending  Zoning  Map  Sheet  12  of  the  City  and  County  of  San  Francisco  for 
property  located  at  101  Head  Street,  105  Head  Street,  110  Head  Street,  310  DeLong 
Avenue,  479  DeLong  Avenue,  495  DeLong  Avenue,  491  DeLong  Avenue,  487  DeLong 
Avenue,  409  DeLong  Avenue,  36  Santa  Cruz  Avenue,  48  Santa  Cruz  Avenue,  50  Santa 
Cruz  Avenue  (Assessor's  Block  7153  Lots  008,  008A,  009,  010,  Oil,  012,  013,  014;  Block 
7154,  Lot  023;  Block  7174  Lots  004,  007,  008,  009,  025,  026,  027,  028,  029,  030.  031 ,  047, 
048,  052)  to  change  the  zone  classification  from  P,  Public  Use,  to  RH-1 ,  Residential 
House,  One  Family;  adopting  findings  pursuant  to  the  California  Environmental  Quality 
Act;  and  making  findings  of  consistency  with  the  General  Plan  and  the  priority  policies 
of  Planning  Code  Section  101.1. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  Findings.  The  Board  of  Supervisors  of  the  City  and  County  of  San  Francisco 
hereby  finds  and  determines  that: 

(a)  Pursuant  to  Planning  Code  Section  302,  this  Board  of  Supervisors  finds  that  this 
ordinance  approving  a  zoning  map  amendment  in  connection  with  a  project  sponsored  by 
Habitat  for  Humanity  for  a  proposed  rezoning  of  23  undeveloped  parcels  to  create  1 2  building 
sites  to  develop  12  single-family  dwellings  for  families  earning  no  more  than  60°o  of  the  area 
median  income  (the  "Project")  will  serve  the  public  necessity,  convenience  and  welfare  for  the 
reasons  set  forth  in  Planning  Commission  Resolution  No.  16798  recommending  approval  of 
this  Zoning  Map  amendment,  and  incorporates  such  reasons  by  this  reference  thereto.  A 
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Board  amendment  additions  are  double  underlined. 
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copy  of  said  resolution  is  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No. 

040974  . 

(b)  Pursuant  to  Planning  Code  Section  101.1,  this  Board  of  Supervisors  finds  that  this 
ordinance  is  consistent  with  the  priority  policies  of  Section  101.1(b)  of  the  Planning  Code  and 
the  General  Plan  and  hereby  adopts  the  findings  of  the  Planning  Commission,  as  set  forth  in 
Planning  Commission  Resolution  No.  16799,  and  incorporates  said  findings  by  this  reference 
herein.  A  copy  of  said  resolution  is  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File 

No.  040974  . 

(c)  On  May  27,  2004,  the  Planning  Commission  reviewed  and  considered  the 
Mitigated  Negative  Declaration  for  the  Project  ("Neg  Dec")  and,  by  Motion  No.  16798,  found 
that  the  contents  of  the  Neg  Dec  and  the  procedures  through  which  the  Neg  Dec  was 
prepared,  publicized,  and  reviewed  complied  with  the  provisions  of  the  California 
Environmental  Quality  Act  ("CEQA"),  the  CEQA  Guidelines,  and  Chapter  31  of  the  San 
Francisco  Administrative  Code.  A  copy  of  said  motion  is  on  file  with  the  Clerk  of  the  Board  of 
Supervisors  in  File  No.     040974  . 

(d)  The  Board  of  Supervisors  hereby  certifies  that  it  has  reviewed  and  considered  the 
Neg  Dec  and  the  concurs  with  the  Planning  Commission's  findings  and  conclusions  in  Motion 
No.  16798.  The  Board  finds  that  the  Neg  Dec  reflects  the  City's  independent  judgment  and 
analysis  and,  on  the  basis  of  the  whole  record  before  it,  finds  that  the  Neg  Dec  is  adequate 
and  complete,  and  there  is  no  substantial  evidence  that  the  Project  would  have  a  significant 
impact  on  the  environment,  and  adopts  the  Neg  Dec.  Any  and  all  documents  referenced 
herein  have  been  made  available  to  and  reviewed  by  the  Board  of  Supen/isors  and  may  be 
found  either  in  the  files  of  the  City  Planning  Department,  as  the  custodian  of  records  at  1660 
Mission  Street  in  San  Francisco,  or  in  File  No. 040974      with  the  Clerk  of  the  Board  of 
Supervisors  at  1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco:  ' 
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(e)  On  May  27,  2004,  the  Planning  Commission  held  a  duly  noticed  public  hearing  and 
in  Resolution  No.  16798,  the  Planning  Commission  recommended  zoning  map  amendments 
associated  with  the  Project.  Said  amendments  and  the  Zoning  Map  change,  a  copy  of  which 
are  on  file  with  the  Clerk  of  the  Board  of  Supen/isors  in  File  No.  040974.  are  incorporated 
herein  by  reference  as  though  fully  set  forth. 

Section  2.  Amendment  of  Sheet  12  of  the  Zoning  Map.  The  following  change  in  height 
district  and  adjustment  of  the  boundary  between  this  height  district  and  the  OS  District,  as 
shown  on  the  Zoning  Map  attached  hereto  at  Attachment  1 ,  are  hereby  adopted  as  an 
amendment  to  Zoning  Mao  Sheet  12  of  the  City  and  County  of  San  Francisco: 

Description  of  Property  District  to  be  Superseded      District  to  be  Approved 

101  Head  St,  105  Head  St,  110        P  (Public  Use)  RH-1  (Residential  House. 

Head  St ,  310  DeLong  Ave.,  479  One  Family) 

DeLong  Ave.,  495  DeLong  Ave., 

491  DeLong  Ave.,  487  DeLong 

Ave.,  409  DeLong  Ave.,  36  Santa 

Cruz  Ave.,  48  Santa  Cruz  Ave.,  50 

Santa  Cruz  Ave,,  Assessor's  Block 

7153  Lots  008,  008A,  009,  010, 

Oil,  012,  013,  014;  Block  7154, 

Lot  023;  Block  7174  Lots  004,  007, 

008,  009,  025,  026,  027,  028,  029, 

030,  031 ,  047,  048,  052 
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APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


Susan  Cleveland-Knowles 
Deputy  City  Attorney 
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Ordln  ance 


File  Number: 


040974 


Date  Passed: 


Ordinance  amending  Zoning  Map  Sheet  12  of  the  City  and  County  of  San  Francisco  for  property 
located  at  101  Head  Street,  105  Head  Street,  110  Head  Street,  310  DeLong  Avenue,  479  DeLong 
Avenue,  495  DeLong  Avenue,  491  DeLong  Avenue,  487  DeLong  Avenue.  409  DeLong  Avenue  36 
Santa  Cruz  Avenue,  48  Santa  Cruz  Avenue,  50  Santa  Cruz  Avenue  (Assessor's  Block  7153  Lots 
008,  008A,  009,  010,  Oil,  012,  013,  014;  Blocl<  7154,  Lot  023;  Block  7174  Lots  004,  007.  008.  009, 
025,  026,  027,  028,  029,  030,  031,  047,  048,  052)  to  change  the  zone  classification  from  P.  Public 
Use,  to  RH-1,  Residential  House,  One  Family;  adopting  findings  pursuant  to  the  California 
Environmental  Quality  Act;  and  making  findings  of  consistency  v;ith  the  General  Plan  and  the  pnonty 
policies  of  Planning  Code  Section  101.1. 


August  10,  2004  Board  of  Supervisors  —  AMENDED 


August  10,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING  AS  AMENDED 


Ayes:  11  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


August  17,  2004 


Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  11  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell. 
McGoldrick,  Peskin,  Sandoval 


City  and  County  of  San  Francisco 


Rniiicd  al  9.  44  l  \/ 


File  No.  040974  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  August  17,  2004 
by  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco. 


File  No,  040974 


City  and  County  of  San  Francisco 
Tails  Report 


2 


Printed  at  9:44  AM  on  8/18/04 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13"' 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


Amended  in  Committee. 

07/26/04 


FiLE  NO.  040976 


ORDINANCE  NO.  ^^:)-o4 


[Ordinance  to  Designate  1201  Ortega  Street,  the  Infant  Shelter,  as  a  Landmark  Under 
Planning  Code  Article  10.] 

Ordinance  Designating  1201  Ortega  Street,  the  Infant  Shelter,  As  Landmark  No.  242 
Pursuant  To  Article  10,  Sections  1004  And  1004.4  Of  The  Planning  Code. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  Findings 

The  Board  of  Supervisors  hereby  finds  that  1201  Ortega  Street,  the  Infant  Shelter.  Lot 
37  in  Assessor's  Block-21 15,  has  a  special  character  and  special  historical,  architectural  and 
aesthetic  interest  and  value,  and  that  its  designation  as  a  Landmark  will  further  the  purposes 
of,  and  conform  to  the  standards  set  forth  in  Article  1 0  of  the  City  Planning  Code. 

(a)  Designation:  Pursuant  to  Section  1004  of  the  City  Planning  Code,  1201  Ortega 
Street,  the  Infant  Shelter,  is  hereby  designated  as  Landmark  No.  242.  This  designation  has 


and  Resolution  No.  16794  of  the  Planning  Commission,  which  Resolutions  are  on  file  with  the 
Clerk  of  the  Board  of  Supervisors  under  File  No.  0^0976      and  which  Resolutions  are 
incorporated  herein  and  made  part  hereof  as  though  fully  set  forth, 
(b)  Priority  Policy  Findings 

(1)  Pursuant  to  Planning  Code  Section  302,  this  Board  of  Supervisors  finds  that  this 
ordinance  will  serve  the  public  necessity,  convenience  and  welfare  for  the  reasons  set  forth  in 
Planning  Commission  Resolution  No.  16794  recoinmei  idir.g  approval  of  thiS  Planning  Ccoe 


Note: 
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Amendment,  and  incorporates  such  reasons  by  this  reference  thereto.  A  copy  of  said 
resolution  is  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No.     O40976  . 

(2)  Pursuant  to  Planning  Code  Section  101.1,  this  Board  of  Supervisors  finds  that  this 
ordinance  is  consistent  with  the  Priority  Policies  of  Section  1 01 .1  (b)  of  the  Planning  Code  and 
with  the  General  Plan  and  hereby  adopts  the  findings  of  the  Planning  Commission,  as  set 
forth  in  Planning  Commission  Resolution  No.  16794,  and  incorporates  said  findings  by  this 
reference  thereto. 

(c)  Required  Data: 

(1)  The  description,  location  and  boundary  of  the  Landmark  site  encompass  all  of  lot 
37  in  Assessor's  block  21 15.  The  1975  addition  to  the  building  that  is  within  the  landmark  site 
is  non-contributory  to  the  historic  property. 

(2)  The  characteristics  of  the  Landmark  which  justify  its  designation  are  described  and 
shown  in  the  Landmark  Designation  Report  adopted  by  the  Landmarks  Presen/ation  Advisory 
Board  on  April  21 ,  2004  and  other  supporting  materials  contained  in  Planning  Department 
Docket  No.  20031250.  In  brief,  the  National  Register  characteristics  of  the  landmark  which 
justify  its  designation  are  as  follows: 

Its  status  as  one  of  the  last  remaining  orphanages  left  standing  in  San  Francisco,  . 
important  institutions  in  the  City  from  the  1850s  to  the  1950s  (National  Register  Criterion  A). 
Its  association  with  the  work  of  architect  Louis  Christian  Mullgardt,  its  status  as  one  of  only 
two  major  institutional  buildings  remaining  in  the  City  designed  by  Mullgardt,  with  an 
ornamental  entrance  reminiscent  of  Mullgardt's  now-vanished  Court  of  Ages  and  DeYoung 
Museum  (National  Register  Criterion  C). 

(3)  The  particular  exterior  features  that  should  be  preserved,  or  replaced  in-kind  as 
determined  necessary,  are  those  generally  shown  in  the  photographs  and  described  in  the 
Landmark  Designation  Report,  both  which  can  be  found  in  the  case  docket  2003.1 250L, 
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.herein 


which  is  incorporated  in  this  designation  ordinance  as  though  fully  set  forth.  In  brief,  the 
description  of  the  particular  features  that  should  be  preserved  are  as  follows: 

All  elements  of  the  Ortega  Street,  Nineteenth  Avenue,  and  Twentieth  Avenue  facades, 
other  than  the  1975  addition  including  the  stucco  surface  of  the  building;  the  Spanish  tile  roof; 
the  brick  surrounding  the  main  entrance;  the  terra  cotta  ornament  that  forms  the  mam 
entrance;  the  terra  cotta  surrounds,  copper  hoods,  and  copper  hood  supports  in  the 
Nineteenth  and  Twentieth  Avenue  entrances;  the  glazed  wooden  doors  and  wooden  transoms 
on  all  three  sides;  the  wooden  window  sash  with  wooden  frames  and  sills  on  all  three  sides; 
the  two  copper  lanterns  with  ornamental  mounting  hardware  on  the  Ortega  Street  side:  the 
Mission  Revival  parapets  with  their  top  surfaces  of  brick;  the  copper  railing;  and  all  elements  - 
wooden,  stucco,  copper,  and  clay  tile  --  of  the  tower. 

Section  2.  The  property  shall  be  subject  to  further  controls  and  procedures,  pursuant 
to  this  Board  of  Supervisor's  Ordinance  and  Planning  Code  Article  1 0. 

APPROVED  AS  TO  FORM:  RECOMMENDED; 
DENNIS  J.  HERRERA,  City  Attorney  PLANNING  COMMISSION 


Deputy  City  Attorney 


Director  of  Planning 
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Ordinance 


File  Number: 


040976 


Date  Passed: 


Ordinance  designating  1201  Ortega  Street,  the  Infant  Shelter,  as  Landmark  No.  242  pursuant  to 
Article  10,  Sections  1004  and  1004.4  of  the  Planning  Code. 


August  10,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 

August  1 7,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


City  and  County  of  San  Francisco  1  Printed  ai  9:44  AM  on  8/18/04 
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FILE  NO.  040980 


ORDINANCE  NO, 


[Deadlines  for  correction  and  review  of  ballot  arguments.] 

Ordinance  amending  sections  535  and  590  of  the  Municipal  Elections  Code  to:  change 
the  deadline  for  correction  of  errors  in  rebuttal  ballot  arguments  from  noon  on  the 
seventy-sixth  day  before  the  election  to  noon  on  the  seventy-fifth  day  before  the 
election,  to  be  consistent  with  the  deadline  for  correction  of  errors  in  paid  ballot 
arguments;  and  change  the  public  inspection  periods  for  ballot  arguments  so  that  the 
periods  for  public  review  of  proponent,  opponent,  rebuttal  and  paid  arguments,  and 
related  materials,  all  end  on  the  same  date,  sixty-four  days  before  the  election. 


Be  it  ordained  by  the  People  of'the  City  and  County  of  San  Francisco: 
Section  1.  The  San  Francisco  Municipal  Elections  Code  is  hereby  amended  by 

amending  Section  535,  to  read  as  follows: 

Sec.  535.  BALLOT  ARGUMENTS;  DEADLINES  FOR  SUBMISSION,  CORRECTION. 

AND  WITHDRAWAL. 

(a)  Proponent  and  Opponent  Arguments.  Ballot  arguments  submitted  for  selection  as 
the  "proponent's"  argument  for  or  "opponent's"  argument  against  a  measure  as  provided  in 
Section  545  must  be  submitted  to  the  Director  of  Elections  no  later  than  noon  of  eighty-first 
day  prior  to  the  election  at  which  the  measure  is  to  be  voted  upon. 

(b)  Rebuttal  .Arguments.  Rebuttal  arguments  as  provided  for  in  Section  550  must  be 
submitted  to  the  Director  of  Elections  no  later  than  noon  of  the  seventy-seventh  day  prior  to 
the  election  at  which  the  measure  is  to  be  voted  upon. 


Note: 


Additions  are  sm'^lc -underline  ilalics  Tinws  .VVw  Ronui/i, 
deletions  arc  i^i4rit'-i-ky<Hi^h  iiuhe^j  TtHit'.y  .■Vcn-  Rf>n,<.iH. 
Board  amendment  additions  are  doij bjejj n de.rlLn_ed • 
Board  amiendment  deletions  are  st ri Koth ro4^§tv^iormal . 
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(c)  Paid  Arguments.  Ballot  arguments  submitted  for  publication  as  paid  arguments  for 
or  against  a  measure  as  provided  for  in  Section  560  must  be  submitted  to  the  Director  of 
Elections  no  later  than  noon  of  the  seventy-sixth  day  prior  to  the  election  at  vy/hich  the 
measure  is  to  be  voted  upon.  .         -         .  \- ■.  : 

(d)  Modification  or  Withdrawal  of  Submitted  Arguments.  Arguments  may  be  changed  or 
withdrawn  by  the  persons  submitting  them  at  any  time  up  to  and  including  the  last  day  for 
submission.  No  person  may  change  an  argument,  except  as  provided  in  subsection  (e),  and 
no  person  may  withdraw  an  argument  after  the  deadline  for  submission  of  the  argument. 

(e)  Correction  of  Submitted  Arguments.  Grammatical,  spelling  and  factual  errors 
contained  in  a.proponent  or  opponent  argument  may  be  corrected  by  the  person  submitting 
the  argument  at  any  time  up  until  noon  of  the  seventy-eighth  day  prior  to  the  election. 
Grammatical,  spelling  and  factual  errors  contained  in  a  rebuttal  argument  may  be  corrected  by 
the  person  submitting  the  argument  at  any  time  up  until  noon  of  the  seventy-fifth  seventy  sixth 
day  prior  to  the  election.  Grammatical,  spelling  and  factual  errors  contained  in  a  paid 
argument  may  be  corrected  by  the  person  submitting  the  argument  at  any  time  up  until  noon 
of  the  seventy-fifth  day  prior  to  the  election.  For  purposes  of  this  subsection,  the  determination 
of  what  constitutes  a  grammatical,  spelling  or  factual  error  shall  be  made  by  the  Director  of 
Elections.  No  person  may  correct  grammatical  spelling  or  factual  errors  contained  in  an 
argument  after  the  deadline  specified  in  this  subsection. 

Section  2.  The  San  Francisco  Municipal  Elections  Code  is  hereby  amended  by 
amending  Section  590,  to  read  as  follows:  - 

Sec.  590.  VOTER  INFORMATION  PAMPHLET;  PUBLIC  EXAMINATION. 

California  Elections  Code  Sections  9295  and  13313  require  that  certain  materials 
submitted  for  publication  in  the  voter  information  pamphlet  shall  be  subject  to  a  10-day  public 
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examination  period.  The  public  examination  period  for  each  category  of  material  is  specified 
below,  and  commences  one  day  after  the  deadline  for  submitting  that  material  to  the 
Department  of  Elections  and  ends  ten  days  later.  Following  the  close  of  the  public 
examination  period  for  each  category  of  material,  the  Department  of  Elections  may  proceed 
with  publication  of  that  material. 

(a)  Candidate  Materials. 

(1)  Candidate  Qualification  Statements.  Candidate  qualification  statements  submitted 
pursuant  to  Section  220  of  this  Article  shall  be  available  for  public  examination  starting  no 
later  than  noon  on  the  eighty-seventh  day  prior  to  the  election.  The  public  examination  period 
shall  end  at  noon  on  the  seventy-seventh  day  prior  to  the  election. 

(2)  ' Ballot  Designations.  Candidate  ballot  designations  submitted  pursuant  to  Section 
225  of  this  Article  shall  be  available  for  public  examination  starting  no  later  than  noon  on  the 
eighty-seventh  day  prior  to  the  election.  The  public  examination  period  shall  end  at  noon  on 
the  seventy-seventh  day  prior  to  the  election. 

(b)  Ballot  Measure  Materials. 

(1)  Controller  Statements.  Statements  prepared  by  the  Controller  pursuant  to  Section 
520  of  this  Article  shall  be  available  for  public  examination  starting  no  later  than  noon  on  the 
eighty-fourth  day  prior  to  the  election.  The  public  examination  period  shall  end  at  noon  on  the 
seventy-fourth  day  prior  to  the  election. 

(2)  City  Attorney  Statements  or  Questions.  Statements  or  questions  prepared  by  the 
City  Attorney  pursuant  to  Section  510  of  this  Article  shall  be  available  for  public  examination 
starting  no  later  than  noon  on  the  eighty-fourth  day  prior  to  the  election.  The  public 
examination  period  shall  end  at  noon  on  the  seventy-fourth  day  prior  to  the  election. 

(3)  Proponent  and  Opponent  Arguments.  Proponent  and  opponent  arguments 
submitted  pursuant  to  Section  535(a)  of  this  Article  shall  be  available  for  public  examination 
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starting  no  later  than  noon  on  the  seventy-seventh  day  prior  to  the  election.  The  public 


(4)  Rebuttal  Arguments.  Rebuttal  arguments  submitted  pursuant  to  Section  535(b)  of 
this  Article  shall  be  available  for  public  examination  starting  no  later  than  noon  on  the  seventy- 
fifth  day  prior  to  the  election.  The  public  examination  period  shall  end  at  noon  on  the  sixt^>- 
fourth  sixty  third  day  prior  to  the  election.  ^_ 


(5)  Paid  Arguments.  Paid  arguments  submitted  pursuant  to  Section  535(c)  of  this 
Article  shall  be  available  for  public  examination  starting  no  later  than  noon  on  the  seventy- 
fourth  day  prior  to  the  election.  The  public  examination  period  shall  end  at  noon  on  the  sixty- 
fourth  sixty  third  day  prior  to  the  election. 


(c)  Other  Materials.  For  all  other  materials  submitted  for  publication  in  the  voter 
information  pamphlet  that  are  subject  to  a  10-day  public  examination  period  pursuant  to 
California  Elections  Code  Sections  9295  and  13313,  but  for  which  an  examination  period  is 
not  specified  by  this  Section,  the  examination  period  shall  commence  no  later  than  noon  on 
the  seventy-fourth  sixty  ninth  day  prior  to  the  election  and  shall  end  at  noon  on  the  tenth  day 
after  the  date  of  commencement. 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 
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FILE  NO.  OilOZl 


in  commitcee.  08/09/04 

ORDINANCE  NO  ^^'^4 


[Amending  the  Administrative  Code  to  Require  Preparation  and  Consideration  of  Healthcare 
Impact  Report  in  Event  of  Certain  Hospital  Construction  Resulting  in  Replacement  or  Addition 
of  Over  Two  Hundred  Licensed  Hospital  Beds  ] 

Ordinance  adding  Section  97  to  the  Administrative  Code  to  require  Health  Department 
todraft  and  distribute  Healthcare  Impact  Report  for  consideration  in  evaluating  permit 
application  or  amendment  to  Redevelopment  Plan  regarding  private  hospital 
construction  resulting  in  replacement  or  addition  of  over  two  hundred  licensed  hospital 
beds. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco:  | 
Section  1.  The  San  Francisco  Administrative  Code  is  hereby  amended  by  adding 
Section  97,  to  read  as  follows: 

Sec.  97.1.  FINDINGS  AND  PURPOSE  \ 
The  Board  makes  the  following  findings. 

A.  The  cost  of  healthcare  continues  to  increase,  makinsi  il  harder  for  people  to  obtain  the  ^ 
proper  care  they  need.  I 

B.  The  CiP^'  and  Coiinlv  of  San  Francisco 's  financial  resources  are  strained  and  healthcare  ' 
services  the  City  now  provides  are  either  beini:  cut  or  are  at  risk  of  being  cut. 

C.  Section  4.1 10  of  ihe  Charter  of  the  Cit\'  and  County  of  San  Francisco  provides  that  the 
Health  Department  and  Health  Commission  shall  provide  for  the  preservation,  promotion  and 
protection  of  the  physiccd  and  mental  health  of  the  inhahitcmts  of  the  City  and  County  of  San  Francisco. 

D.  Section  127340  (a)  of  the  California  Health  and  Safety  Code  provides  that  "private  not-for- 
profit  hospitals  meet  certain  needs  of  their  communities  through  the  provision  of  essential  healthcare 
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and  other  services.  Public  recognition  of  their  unique  status  has  led  to  favorable  tax  treatment  by  the 
government.  In  exchange,  nonpro  fit  hospitals  assume  a  social  obligation  to  provide  community 
benefits  in  the  public  interest.  " 

E.  Due  to  their  size,  larger  non-government  healthcare  providers  have  significant  impact  on 
the  health  of  the  people  of  the  City  and  County  of  San  Francisco.  Therefore  such  providers  have  a 
responsibility  to  work  along  with  government  healthcare  agencies  and  facilities  to  maintain  the  health 
of  the  communities  they  serve. 

F.  The  Alfred  E.  Alquist  Hospital  Facilities  Seismic  Safety  Act  of  1983  requires  that  all 
general  acute  care  hospital  facilities  in  California  meet  new  earthquake  safety  standards  by 
January  1,  2008. 

Section  97.2.  DEFINITIONS. 

The  words  and  phrases  as  used  in  this  Section  and  for  the  purposes  o  f  this  Section,  unless  a 
different  meaning  is  plainly  required  by  context,  shall  have  the  meaning  respectively  ascribed  to  them 
in  Section  97.2. 

A.  "Applicant  Hospital"  shall  mean  a  private,  non-governmental  hospital  that  provides 
operating  in  the  City  and  County  of  San  Francisco  which,  as  of  the  date  it  files  a  permit 
application  or  other  request  for  approval  as  described  in  Section  97.3.  has  more  than  a  forty 
(40)  percent  share  of  the  private  healthcare  market  in  the  City  and  County  of  San  Francisco^  or 
which  is  part  of  a  hospital  system  whose  market  share  exceeds  that  provides  more  than  forty 
(40)  percent^  of  the  private  healthcare  market  healthcare  services  provided  bv  private,  non- 
governmental hospitals  in  the  City  and  County  of  San  Francisco  in  any  of  the  following 
categories,  as  defined  in  the  Accounting  and  Reporting  Manual  for  California  Hospitals 
published  bv  the  An  Applicant  Hospital's  share  of  the  healthcare  market  shall  be  determined 
by  any  of  the  following,  as  reported  in  Office  of  Statewide  Health  Planning  and  Development 
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("OSHPD")  Hospital  DiGclosure  Reports:  the  number  of  and  as  reported  in  the.mQsl  regent 
OSHPD  Hospital  Annual  Disclosure  Reports  available  upon  review  of  the  hospital's  permit 
application  or  other  request  for  approval  filed  with  an  aoencv  or  department  of  the  Citv  and 
County  of  San  Francisco  or  with  the  San  Franckco  Redevelopment  Aoencv:  licensed  hospiial  \ 

beds,  availahle  licensed  hospital  beds,  staffed  licensed  huspilal  beds,  total  patient  days,  or  total  ! 

discharges. 

B.  "Healthcare  Impact  Report"  shall  mean  a  document  that  analyzes  the  effects  of  the  Applicant: 
Hospital 's  proposed  facility  changes  on  the  availability  of  hospital  services,  including  but  not  limited  : 
to.  emergency  services,  af^4  ur2eni  care  services,  and  behavioral  health  service^  to  affected 
neighborhoods.  The  Healthcare  Impact  Report  shall  examine  the  accessibility  of  services  to  patients 
usins  all  modes  of  transportation.  Furthermore,  the  Healthcare  Impact  Report  shall  anah'ze  the 
Applicant  Hospital 's  current  performance  in  the  following!  areas  and  compare  the  Applicant 
Hospital's  it^current  performance  with  those  that^o/"othe^r^/-/vY//e.  non-novernmental  hospiials  in 
Californiathe  Citv  and  County  of  San  Francisco; 

1.  Ctofitv  Charitable  Care:  The  amount  of  charitable  care  provided  bv  the  /Applicant 
Hospital  as  defined  in  the  San  Francisco  Health  Code.  Article  3.  Section  130(h).  apd  expressed  a 
percentage  of  net  patient  revenue. 

2.  Price  of  Care:  The  fees  charged  as  reported  in  chaFQe-desGftpt^OfymastefS  b^jhe 
Applicant  Hospital  for  a  standardized  set  of  hospital  services,  prescription  and  non- 
prescription druas.  medical  supplies,  and  medical  equipment.  The  standardized 
hospital  services  shall  be  established  bv  the  Health  Department  and  shMjQCQlporate  any 
data  reported  in  charge  description  masters  recorded  pursuant  to  California  Health  and  Safety 
Code.  Sections  1339.50-  1339.59. 
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3.  Caresivei-  CompetenceTrginjna.  Education,  and  Development;  The  programs  and 
financial_support  made  available  by  the  Applicant  Hospital  for  caregiver  trainins,  education.  and\ 
advancemontdevelopment.  j 

Sec  I  ion  9^.3.  PREP  A  RA  TION  AND  CONSIDERA  TION  OF  HEAL  THCARE  IMP  A  CT 
REPORTS. 

A.  Wien  on  Applicant  Hospital  files  a  permit  application  or  other  request  for  approval  with  an 
ascncy  or  department  of  the  City  and  County  of  San  Francisco  seeking  approval  for  land  use  or 
construction  activities  jnyojying_//7e  replacement  or  addition  of  more  than  two  hundred  (200) 
licensed  hospital  beds  by  building  a  new  or  retrofitting  or  remodeling  an  existing  facility  or 
structure  in  the  City  and  County  of  San  Francisco,  the  Health  Department  of  the  City  and  County 
of  San  Francisco  shall  prepare  a  Healthcare  Impact  Report.  The  Health  Department  shall  make 
reasonable  e  fforts  to  consult  with  the  Applicant  Hospital  as  the  Health  Department  deems  necessary. 

B.  Wlien  an  Applicant  Hospital  fdes  a  permit  application  or  other  request  for  approval  with  the 
San  Francisco  Redevelopment  Asency  seekins  approval  for  land  use  or  construction  activities 
involving  the  replacement  or  addition  of  more  than  two  hundred  (200)  licensed  hospital  beds-^ 
building  a  nevtf  or  retrofitting  or  remodeling  an  existing  facility  or  structure  in  the  City  and 
County  of  San  Francisco,  and  said  application  or  request  ultimately  requires  approval  of  an 
amendment  to  a  Redevelopment  Plan  by  the  San  Francisco  Board  of  Supervisors  or  an  agency  or 
department  of  the  City  and  County  of  San  Francisco,  the  Health  Department  of  the  City  and  County  of 
San  Francisco  shall  prepare  a  Healthcare  Impact  Report.  The  Health  Department  shall  make 
reasonable  efforts  to  consult  with  the  Applicant  Hospital  as  the  Health  Department  deems  necessary. 

C.  Upon  completing  the  Healthcare  Impact  Report,  the  Health  Department  shall  distribute  it  to 
the  Health  Commission,  the  Planning  Commission,  the  Board  of  Supervisors  and  other  City 
departments  or  agencies  it  deems  appropriate.  The  Health  Department  shall  complete  and  distribute 
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the  Healthcare  Impact  Report  within  six  (6)  months  ofheinii  notified  uf  (he  need  fur  the  repori  Ij  the 
Health  Department  does  not  complete  and  distribute  the  Healthcare  Impact  Report  within  that 
timeframe,  Sections  97.3  (D,  E,  F)  and  97.4  shall  not  apply. 

D.  A  permit  application  or  other  request  for  approval  with  an  agency  or  department  of  the  City 
and  County  of  San  Francisco  seekinii  approval  for  land  use  or  construction  activities  involving  the 
replacement  or  addition  of  more  than  two  hundred  (200)  licensed  hospital  beds  bv  building  a  new  Of 
retrofitting  or  remodeling  an  existing  facility  or  structure  in  the  City  and  County  of  San 
Francisco  shall  not  be  considered  complete  until  the  Healthcare  Impact  Report  is  completed  and  • 
distributed  as  described  in  this  Section. 

E.  The  Board  of  Supervisors  or  an  agency  or  department  of  the  City  and  County  of  San 
Francisco  shall  not  approve  an  amendment  to  a  Redevelopment  Plan  until  it  has  received  and  reviewed 
a  Healthcare  Impact  Report,  when  such  a  Healthcare  Impact  Report  is  required  under  this  Section. 

F.  The  Board  of  Supervisors,  Planning  Commission.  Health  C  Ommission.  and  any  other  City 
departments  or  agencies  provided  with  the  Healthcare  Impact  Repori  by  the  Health  Department  shall 
at  their  discretion  review  and  consider  the  Healthcare  Impact  Report  and  may  use  the  comparisons 
therein  as  a  criterion  W  jOLfletermining  whether  or  not  to  enact  any  legislation,  ^rant  any  approval,  or 
make  any  recommendations  regarding  amending  a  Redevelopment  Plan  or  allow  ing:  or  enahlins  the 
Applicant  Hospital  to  replace  or  add  more  than  two  hundred  (200)  licensed  hospital  beds  by  huildins  a 
new  or  retrofitting  or  remodeling  an  existing  facilit\-  or  structure  in  the  City  and  County  of  San 
Francisco. 

Section  97. 4.  COST  OF  REPORT 

The  Health  Department  may  charge  and  collect  from  the  Applicant  Hospital  a  fee  for  the 
preparation  of  the  Healthcare  Impact  Report  in  an  amount  that  does  not  exceed  the  actual  cost  of 
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preparing  the  Healthcare  Impact  Report.  The  Health  Department  shall  make  reasonable  efforts  to  use 
all  data  sources  available  in  order  to  minimize  costs. 


APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  f 


By/ 


ERICKP.  SHEIN/IELD 
Depull^  City  Attorne^ 
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FILE  NO.  020188 


ORDINANCE  NO.  22^- 


[Ordinance  to  Designate  the  Carnegie  Mission  Branch  Library  At  300  Bartlett  Street  As  a 
Landmark  Under  Planning  Code  Article  10.] 

Ordinance  Designating  300  Bartlett  Street,  The  Carnegie  Mission  Branch  Library,  As 
Landmark  No.  234  Pursuant  To  Article  10,  Sections  1004  And  1004.4  Of  The  Planning 
Code. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  Findings: 

The  Board  of  Supervisors  hereby  finds  that  300  Bartlett  Street,  the  Carnegie  Mission 
Branch  Library,  Lot  1  in  Assessor's  Block  6515,  has  a  special  character  and  spec:al  historical, 
architectural  and  aesthetic  interest  and  value,  and  that  its  designation  as  a  Landmark  will 
further  the  purposes  of,  and  conform  to  the  standards  set  forth  in  Article  10  of  the  City 
Planning  Code. 

(a)  Designation:  Pursuant  to  Section  1004  of  the  City  Planning  Code.  300  Bartlett 
Street,  the  Carnegie  Mission  Branch  Library,  is  hereby  designated  as  Landmark  No.  234. 
This  designation  has  been  fully  approved  by  Resolution  No.  535  of  the  Landmarks 
Presen/ation  Advisory  Board  and  Resolution  No.  16210  of  the  Planning  Commission,  which 
Resolutions  are  on  file  with  the  Clerk  of  the  Board  of  Supervisors  under  File  No.  020188 
and  which  Resolutions  are  incorporated  herein  and  made  part  hereof  as  though  fully  set  forth. 

(b)  Priority  Policy  Findings. 

Pursuant  to  Section  101.1  of  the  Planning  Code,  the  Board  of  Supervisors  makes  the 
following  findings: 
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(1)  The  designation  is  in  conformity  with  the  Priority  Policies  of  Planning  Code 
Section  101 .1  and  with  the  General  Plan  as  set  forth  in  the  letter  dated  January  7,  2002  from 
the  Director  of  Planning.  Such  letter  is  on  file  with  the  Clerk  of  the  Board  in  File  No. 

020188  . 

(2)  The  Board  of  Supervisors  finds  that  this  ordinance  is  in  conformity  with  the 
Priority  Policies  of  Section  101.1  of  the  Planning  Code  and  with  the  General  Plan,  and  hereby 
adopts  the  findings  set  forth  in  the  letter  dated  January  7,  2002  from  the  Director  of  Planning 
and  incorporates  such  findings  by  reference  as  if  fully  set  forth  herein. 

(c)      Required  Data: 

(1)  The  description,  location  and  boundary  of  the  Landmark  site  is  Lot  1  in 
Assessor's  Block  6515. 

(2)  The  characteristics  of  the  Landmark  which  justify  its  designation  are  described 
and  shown  in  the  Landmark  Designation  Report  adopted  by  the  Landmarks  Preservation 
Advisory  Board  on  June  20,  2001  and  other  supporting  materials  contained  in  Planning 
Department  Docket  No.  2001 .564L.  In  brief  the  characteristics  of  the  landmark  which  justify 
its  designation  are  as  follows: 

(a)  Association  with  patterns  of  social  and  cultural  history  of  San  Francisco  during  the 
period  of  significance,  particularly  with  the  contesting  of  political  and  cultural  power  between 
working  class  based  groups  and  middle  class  based  Progressives, 

(b)  Architectural  embodiment  of  Progressive  and  City  Beautiful  tenets  of  civic  grandeur 
used  as  a  means  of  social  organization,  particularly  the  acculturation  of  working  class  and 
immigrant  populations. 

(c)  Architectural  embodiment  of  the  distinctive  characteristics  of  an  early  branch  library 
building,  especially  those  delineated  in  "Notes  of  the  Erection  of  Library  Buildings". 
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(3)      That  the  particular  exterior  features  that  should  be  preserved,  or  replaced  in-kinc) 
as  determined  necessary,  are  those  generally  shown  in  the  photographs  and  described  m  the| 
Landmark  Designation  Report,  both  which  can  be  found  in  the  case  docket  2001. 564L  v/hich 
is  incorporated  in  this  designation  ordinance  as  though  fully  set  forth.  In  brief,  the  description 
of  the  particular  features  that  should  be  preserved  are  as  follows: 

(a)  Exterior  composition  and  materials. 

(b)  The  spatial  volume  of  the  Main  Reading  Room. 

(c)  The  ornamental  ceiling  of  the  Main  Reading  Room. 

Section  2.  The  property  shall  be  subject  to  following  further  controls  and  procedures, 
pursuant  to  this  Board  of  Supen/isor's  Ordinance  and  Planning  Code  Article  10. 


APPROVED  AS  TO  FORM:  RECOMMENDED: 
DENNIS  J.  HERRERA,  City  Attorney  PLANNING  COMMISSION 


Deputy  City  Attorney  Director  of  Planning 
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File  Number:       020188  Date  Passed:       March  4, 2004 


Ordinance  designating  300  Bartlett  Street,  the  Carnegie  Mission  Branch  Library,  as  Landmark  No. 
234  pursuant  to  Article  10,  Sections  1004  and  1004.4  of  the  Planning  Code. 


August  17,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  9  -  Alioto-Pier,  Aramiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  McGoldrick, 
Peskin,  Sandoval 
Absent:  2  -  Ma,  Maxwell 

September  14,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


City  and  County  of  San  Francisco 


Printed  at  11:21  AM  on  9/15/04 


File  No.  020188  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  September  14, 
2004  f)\  the  Board  of  SuperM^or>  of  the  City 
and  C  ounty  of  San  Franci>co. 


j\  (jloria  L.  Vovi/iu.^^ 


Date  Approved 


Mavor  Ga\  iii  N'c.s  s^iin 
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FILE  NO. 


030142 


ORDINANCE  NO.  -^Ccl-Q^- 


[Ordinance  to  Designate  the  Laguna  Honda  Station,  also  known  as  the  Forest  Hill  Station,  At 
390  Laguna  Honda  Boulevard  As  a  Landmark  Under  Planning  Code  Article  10.) 

Ordinance  Designating  the  Laguna  Honda  Station,  At  390  Laguna  Honda  Boulevard,  As 
Landmark  No.  231  Pursuant  To  Article  10,  Sections  1004  And  1004.4  Of  The  Planning 
Code. 


Be  it  ordained  by  the  Peopie  of  the  City  and  County  of  San  Francisco: 
Section  1 .  Findings: 

The  Board  of  Supervisors  hereby  finds  that  Laguna  Honda  Station,  also  knov;n  as  the 
Forest  Hill  Station,  At  390  Laguna  Honda  Boulevard,  Lot  50  in  Assessor  s  Block  2864,  has  a 
special  character  and  special  historical,  architectural  and  aesthetic  interest  and  value,  and 
that  its  designation  as  a  Landmark  will  further  the  purposes  of.  ana  conform  to  the  standards 
set  forth  in  Article  10  of  the  City  Planning  Code. 

(a)  Designation:  Pursuant  to  Section  1004  of  the  Planning  Code,  Laguna  Honda 
Station,  At  390  Laguna  Honda  Boulevard,  is  hereby  designated  as  Landmark  No.  231.  This 
designation  has  been  fully  approved  by  Resolution  No.  553  of  the  Landmarks  Preservation 
Advisory  Board  and  Resolution  No.  16399  of  the  Planning  Commission,  which  Resolutions 
are  on  file  with  the  Clerk  of  the  Board  of  Supervisors  under  File  No.     030142      and  which 
Resolutions  are  incorporated  herein  and  made  part  hereof  as  though  fully  set  forth. 

(b)  Priority  Policy  Findings. 

Pursuant  to  Section  101.1  of  the  Planning  Code,  the  Board  of  Supervisors  makes  the 
following  findings: 
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(1)  The  designation  is  in  conformity  with  the  Priority  Policies  of  Planning  Code 
Section  101.1  and  with  the  General  Plan  as  set  forth  in  the  letter  dated  November  18,  2002 
from  the  Director  of  Planning.  Such  letter  is  on  file  with  the  Clerk  of  the  Board  in  File  No. 

 030142  . 

(2)  The  Board  of  Supervisors  finds  that  this  ordinance  is  in  confornnity  with  the 
Priority  Policies  of  Section  101 .1  of  the  Planning  Code  and  with  the  General  Plan,  and  hereby 
adopts  the  findings  set  forth  in  the  letter  dated  November  18,  2002  from  the  Director  of 
Planning  and  incorporates  such  findings  by  reference  as  if  fully  set  forth  herein. 

(c)      Required  Data: 

(1 )  The  description,  location  and  boundary  of  the  Landmark  site  is  Lot  50  in 
Assessor's  Block  2864. 

(2)  The  characteristics  of  the  Landmark  which  justify  its  designation  are  described 
and  shown  in  the  Landmark  Designation  Report  adopted  by  the  Landmarks  Preservation 
Advisory  Board  on  January  23,  2002  and  other  supporting  materials  contained  in  Planning 
Department  Docket  No.  1999.457L.  In  brief  the  characteristics  of  the  landmark  which  justify 
its  designation  are  as  follows: 

(a)  Association  with  the  early  20th  century  expansion  of  San  Francisco's  Municipal 
Railway  and  early  20th  century  residential  development  in  San  Francisco. 

(b)  Embodies  distinctive  characteristics  of  the  Mission  and  Neoclassical  Revival 

styles. 

(c)  Represents  the  work  of  a  local  engineering  expert,  City  Engineer  Michael  M. 
O'Shaugnessey. 

(3)  That  the  particular  exterior  features  that  should  be  preserved,  or  replaced  in-kind 
as  determined  necessary,  are  those  generally  shown  in  the  photographs  and  described  in  the 
Landmark  Designation  Report,  both  which  can  be  found  in  the  case  docket  No.  1999.457L 
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which  is  incorporated  in  this  designation  ordinance  as  though  fully  set  forth.  In  brief,  the 
description  of  the  particular  features  that  should  be  preserved  are  as  follows: 

(a)  1917  Surface  Station:  Exterior  of  building,  and  urns  but  not  including  structures 
built  after  1917. 

(b)  1917  Surface  Station:  Interior  of  Concourse  but  only  including  the  scale  of  the 
interior  space  and  not  including  particular  features  and  finishes.  The  interior  should  only  be 
reviewed  under  Article  10  of  the  Planning  Code  where  it  is  proposed  that  the  scale  will  be 
altered  through  the  addition  of  permanent  partitions,  i.e.  the  addition  of  a  mezzanine  in  the 
concourse.  The  addition  or  removal  of  temporary  fixtures  such  as  faregates  and  ticket  booths 
will  not  permanently  alter  or  negatively  impact  the  historically  open  character  of  the 
concourse,  and  so  will  not  need  to  be  reviewed  under  Article  10  of  the  Planrning  Code. 

Section  2.  The  property  shall  be  subject  to  the  controls  and  procedures  pursuant  to 
this  Board  of  Supervisor's  Ordinance  and  Planning  Code  Article  10. 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


Deputy  City  Attorney 
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File  Number:       030142  Date  Passed:       March  4, 2004 

Ordinance  Designating  the  Laguna  Honda  Station,  At  390  Laguna  Honda  Boulevard,  as  Landmark 
No.  231  Pursuant  to  Article  10,  Sections  1004  And  1004.4  of  the  Planning  Code. 


August  1 7,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  9  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  McGoldrick, 
Peskin,  Sandoval 
Absent:  2  -  Ma,  Maxwell 

September  14,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxw^ell, 
McGoldrick,  Peskin,  Sandoval 


CUy  and  County  of  San  Francisco 


1 


Printed  at  11:21  AM  on  9/1S/04 


File  No.  030142  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  September  N. 
2004  by  the  Board  of  Supcrvisor»  of  theCitv 
and  County  of  San  Francisco. 


Date  Approved 


Maytpr  Gavin  Ncwsoin 
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FILE 


Amendment  of  the  Whole 
ORDINANCE  NO.  azlJ-o4- 


[County  Clerk  Fees  for  notary  services.] 

Ordinance  amending  San  Francisco  Administrative  Code  Section^  8.33.1^  l?.?  2,  am/ 
834.1  to  authorize  the  Counn'  Clerk,  ihe  Assessor-Recorder,  and  I'nc  Tax  ColU  ctor  to  charge  fees 
for  providing  notary  services  to  the  public  in  the  amount  of  $10  for  an  AcknovJedgment 
and  $10  for  a  Jurat;  and  ratifying  that  requests  for  marriage  certificate  index  records 
are  subject  to  the  same  charges  as  are  fictitious  business  name  index  records. 

Note:  Additions  are  sinzle-underime  italics  Times  Ney^  Roman; 

deletions  are  strikcth rough  aalicr,  Times  ^t-w  Ronum. 
Board  amendment  additions  are  dou^blp  underlined. 
Board  amendment  deletions  are  stfikethrofeKi^normal. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  Findings. 

The  Planning  Depart?ne?u  has  determined  that  the  actions  contemplated  in  this  Ordinance  are 
in  compliance  with  the  California  Environmental  Quality  Act  (California  Public  Resources  Code 
sections  21000  et  seq.).  Said  determination  is  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File 
No.     O^^OSo^  and  is  incorporated  herein  by  reference. 

Section  2.  The  San  Francisco  Administrative  Code  is  hereby  amended  by  amending 
section  8.33.1  as  follows: 

SEC.  8.33.1.  COUNTY  CLERK'S  FEES. 

(a)      Pursuant  to  Government  Code  Sections  54985  through  54987  and  26831  and 
Business  and  Professions  Code  Section  22352,  the  County  Clerk  is  hereby  authorized  to 
charge  fees  to  defray  the  actual  cost  of  issuance  of  the  following  docunnents  and  the  provision 
of  the  following  services,  notwithstanding  the  fees  otherwise  set  or  limited  by  State  law.  Any 
persons  requesting  the  following  documents  or  services  shall  pay  the  following  fees: 
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Public  marriage  license  (county  clerk's  portion  of  the  license  $  50.00 
fee  only;  additional  statutory  surcharges  apply) 

Confidential  marriage  license  (county  clerk's  portion  of  the  50.00 
license  fee  only;  additional  statutory  surcharges  apply) 

Duplicate  copy  of  marriage  license  16.00 

Amendment  to  marriage  license  20.00 

Performance  of  marriage/domestic  partnership  ceremony  in 
City  Hall  - 

During  regular  business  hours  60.00 

On  weekends  or  holidays  100.00 

Issuance  of  authority  to  perform  ceremony  and  oath  100.00 

Filing  fictitious  business  name  statement  37.00 

Additional  name  or  registrant  on  same  statement  9.00 

Filing  affidavit  of  publication  6.00 

Withdrawing  partner  or  abandoning  fictitious  business  30.00 
statement 

Administration  of  oath  and  filing  notary  public  bond  (does  not  30.00 
include  additional  state  fees  for  recording) 

Surrender  of  notary  journal  12.00 

Filing,  revoking,  canceling  or  withdrawing  power  of  attorney  27.00 
(surety  insurer) 

Additional  name  7.00 

Process  server  identification  card  10.00 

Processing  of  fingerprint  cards  (not  including  State  10.00 
Department  of  Justice  fee) 

Authentication  Verification  of  public  official/  notary  public  1 0.00 

authentication 
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Search  of  County  Clerk's  files  7.50 

Copies  of  records  on  file 

(per  page,  pages  1  through  3)  4.50 

(each  additional  page)  0.10 

Certifying/endorsing  documents  or  copies  of  documents  1 .50 

Fictitious  business  name  or  marna^e  license  index  records 

Records  for  one  day  9.50 

Records  for  one  week  9.50 

Records  for  two  weeks  20.00 

Records  for  one  month  20.00 

Diskette  1 .00 

New  client  fee  15.00 

Delivery  handling  fee  10.00 

Environmental  impact  report,  administration  fee  30.00 
Notary  Services 

Acknowledgment  10.00 

Jurat  10.00 


Such  fees  received  by  the  County  Clerk  shall  be  deposited  with  the  City  and 
County  Treasurer.  Portions  of  the  fees  for  marnage  licenses  shall  be  disbursed  in  accordance 
with  Government  Code  Sections  26840,  26840.1 ,  26840.3,  26840.7,  and  26840.8  and  San 
Francisco  Administrative  Code  Section  10.117-21 . 

(b)      Beginning  with  fiscal  year  2003-2004,  fees  set  in  this  Section  R^av-shall 
be  adjusted  each  year,  without  further  action  by  the  Board  of  Supen/isors,  to  reflect  changes 
in  the  relevant  Consumer  Price  Index,  as  determined  by  the  Controller.  Excem.  fees  char^^djgx 
notary' jj^nik^s  prcn'ided  by  the  Couiu\-  C'l     v':;//.'    =  .■  .7    '.;  /  •  .  ;  ;;//  further  action  of  the3ocird of 
SimmmLrsUa  reflecLclwn^iCsjn  Cqwj:  :'  any  ^tjh^^quent  amend^pij^iiqf 

(JuilseciioiL 
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No  later  than  April  1 5th  of  each  year,  the  County  Clerk  shall  submit  its  current 
fee  schedule  to  the  Controller,  who  shall  apply  the  price  index  adjustment  to  produce  a  new 
fee  schedule  for  the  following  year. 

No  later  than  May  1 5th  of  each  year,  the  Controller  shall  file  a  report  with  the 
Board  of  Supervisors  reporting  the  new  fee  schedule  and  certifying  that:  (a)  the  fees  produce 
sufficient  revenue  to  support  the  costs  of  providing  the  services  for  which  each  fee  is 
assessed,  and  (b)  the  fees  do  not  produce  revenue  which  is  significantly  more  than  the  costs 
of  providing  the  services  for  which  each  fee  is  assessed. 

Geunty  Clerk 's  QffieeT^m^-iHkimm^t-ef-Siieh-f^  Code-See{4mf 
S-2J 1.  or  an\HH4}seefimi-f-(Tmen4menf-ef-fha/:  S^^efwi-h 

Section  3.  The  San  Francisco  Administrative  Code  is  hereby  amended  by  amending 
section  8.33.2  to  read  as  follows: 

Sec.  833.2.  ASSESSOR  RECORDER'S  FEES. 

(a)      Pursuant  to  Government  Code  Sections  54985  through  54987  and  27366,  the 
County  Assessor-Recorder  is  hereby  authorized  to  charge  fees  to  defray  the  actual  cost  of 
issuance  of  the  following  documents  and  the  provision  of  the  following  services, 
notwithstanding  the  fees  otherwise  set  or  limited  by  State  law.  Any  persons  requesting  the 
following  documents  or  services  shall  pay  the  following  fees: 
Duplicates  of  recorded  maps 

(first  page)  $5.00 
(each  additional  page)  $3.00 
Copies  of  records  on  file 

(per  page,  pages  1  through  3)  $3.00 
(each  additional  page)  0  .50 
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Certifying/conforming  copies  of  documents 


$1.00 


Microfilm  of  daily  film  of  recordings  (per  roll) 


$25.00 


Microfiche  (per  frame) 


$2  00 


Notary  Services 


Acknowl  edgm  e  n  t 


$10.00 


Jurat 


$10.00 


fb)      Such  fees  received  by  the  Assessor-Recorder  shall  be  deposited  with  the  Cit\  and  County 
Treasurer.  Fees  charged  for  notary  services  provided  by  the  Assessor-Recorder  shall  be  adjusted, 
without  further  action  of  the  Board  of  Supervisors,  to  reflect  changes  in  Government  Code  Section 
821  f  or  any  subsequent  amendment  of  that  section. 

Section  4.  The  San  Francisco  Administrative  Code  is  hereby  amended  by  amending 
section  8.34.1  to  read  as  follows: 

SEC.  8.34.1 .  TAX  BILLING  -  ADMINISTRATIVE  FEES. 

(a)  Application  for  Separate  Valuation.  Pursuant  to  Section  2821  of  the  California 
Revenue  and  Taxation  Code,  a  fee  of  $50  shall  be  collected  by  the  Tax  Collector  at  the  time 
any  person  applies  to  the  Tax  Collector  to  have  any  parcel  separately  valued  on  the  current 
roll  for  the  purpose  of  paying  taxes.  The  fee  shall  be  for  the  actual  costs  incurred  by  the  Tax 
Collector  for  the  processing  of  an  application  for  separate  assessment,  and  the  initial  ongoing 
costs  of  separate  assessment,  billings,  and  mailings.  The  fee  may  be  billed  separately  or  prior 
to  initial  separate  tax  bills,  or  both,  or  collected  on  subsequent  tax  bills,  and  shall  be  deposited 
in  the  General  Fund. 

(b)  Delinquent  Property  Taxes  -  Installment  Payments.  Pursuant  to  Section  421 7  of 
the  California  Revenue  and  Taxation  Code,  persons  that  request  to  pay  delinquent  property 
taxes  in  installments  shall  be  subject  to  a  processing  fee  of  $20.  The  fee  shall  be  paid  to  the 
Tax  Collector  and  may  be  collected  on  the  tax  bill. 


Supervisor  Daly 

BOARD  OF  SUPERVISORS 


Pages 
7/29/2004 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


(c)      Preparation  and  Provision  of  Documents.  Pursuant  to  Section  162  of  the 
California  Revenue  and  Taxation  Code,  the  Tax  Collector  shall  charge  and  collect  a  fee  of 
S1 .00  for  preparing  each  of  the  following  documents: 

{1 )     A  certified  copy  of  a  redemption  certificate; 

(2)  A  certified  copy  of  an  installment  redemption  receipt; 

(3)  A  certificate  of  payment  showing  taxes  paid; 

(4)  A  certified  copy  of  an  assessment  as  entered  on  the  assessment  role. 

The  fee  for  providing  a  copy  of  any  of  these  records  or  documents  by  photographic  process 
shall  be  the  actual  cost  thereof  plus  the  sum  of  $1 .00.  The  fee  shall  be  placed  in  the  General 
Fund. 

 (d)       Notary  Fees.  Any  person  requesting  notary  service  shall  pay  the  followins.  fees: 

Notary  Services 


(e)      Notary  fees  received  by  the  Tax  Collector  shall  be  deposited  with  the  City  and  County 
Treasurer.  Fees  charged  for  notary  services  provided  by  the  Tax  Collector  shall  be  adjusted,  without 
further  action  of  the  Board  of  Supervisors,  to  reflect  changes  in  Government  Code  Section  821  J,  or  any 
subsequent  amendment  of  that  section. 


Acknowledgment 


$10.00 


Jurat 


$10.00 


APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


By:  KLihjJi 

Carol  A.  Boardman 
Deputy  City  Attorney 


Supervisor  Daly 

BOARD  OF  SUPERVISORS 


Page  6 
7/29/2004 


City  and  Count>  of  San  Francisco 


Tails 


Cii>  HaU 
I  Dr  Cvllon  R  Goodkn  Ptacc 
San  Fimcisco.  CA  94I02-46I9 


Ordinance 


File  Number: 


040505 


Date  Passed: 


Ordinance  amending  San  Francisco  Administrative  Code  Sections  8.33.1,  833  2,  and  834  1  to 
authorize  the  County  Clerk,  the  Assessor-Recorder,  and  the  Tax  Collector  to  charge  fees  for 
providing  notary  services  to  the  public  in  the  amount  of  $10  for  an  Acknowledgment  and  S10  for  a 
Jurat;  and  ratifying  that  requests  for  marriage  certificate  index  records  are  subject  to  the  same 
charges  as  are  fictitious  business  name  index  records 


August  17,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  RHADING 


September  14,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dully,  Elsbernd.  Gon^iilcz,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


Ayes:  10  -  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
Absent:  1  -  Alioto-Pier 


City  and  County  of  San  Francisco 


Printed  al  11  21         nn  9  /<  W 


File  No.  040505  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  September  14, 
2004  by  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco. 
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FILE  NO.  040720 


ORDINANCE  NO  -^^^ 


[Authorizing  the  Vacation  and  Transfer  to  the  Redevelopment  Agency  of  a  Portion  of 
Stevenson  Street  between  3"^  and  4'"  Streets] 


Ordinance  ordering  the  summary  vacation  of  an  unused  and  unneeded  portion  of 
Stevenson  Street  between  3'*^  and  4'^  Streets;  making  findings  pursuant  to  the 
California  Streets  and  Highways  Code,  Chapter  4,  Sections  8330  et  seq.;  adopting 
findings  pursuant  to  the  California  Environmental  Quality  Act;  adopting  findings  that 
the  vacation  Is  consistent  with  the  City's  General  Plan  and  Eight  Priority  Policies  of 
City  Planning  Code  Section  101.1;  authorizing  the  conveyance  of  the  vacated  portion  of 
Stevenson  Street  to  the  San  Francisco  Redevelopment  Agency;  and  authorizing  other 
actions  in  furtherance  of  this  ordinance. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco 
Section  1 .  Findings.  The  Board  of  Supen/isors  of  the  City  and  County  of  San 
Francisco  finds,  determines  and  declares  as  follows: 

A.  The  San  Francisco  Redevelopment  Agency  ("Agency")  has  requested  that 
the  Board  of  Supervisors  vacate  a  portion  of  Stevenson  Street  for  an  ingress/egress  access 
ramp  to  the  proposed  Jessie  Square  Parking  Garage  beneath  Jessie  Square  Plaza  which  the 
Agency  will  cause  to  be  constructed  and  operated  as  a  public  garage 

B.  The  proposed  street  vacation  area  (the  "Street  Area")  is  located  within  the 
Doundary  of  the  Yerba  Buena  Center  Redevelopment  Project  Area  and  is  as  shov^n  in  the 
Department  of  Public  Works'  SUR  Map  No.  SUR-9001 .  dated  December  20.  2001 .  A  copy  of 
such  map  is  on  file  with  the  Clerk  of  the  Board  of  Supen/isors  in  File  No.  040720 

C.  Section  8334  of  the  California  Streets  and  Highways  Code  provides  that  the 
egislative  body  of  a  local  agency  may  summarily  vacate  an  excess  right-of-v^ay  of  a  street  or 
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highway  not  required  for  street  or  highway  purposes  under  certain  circumstances.  In 
particular,  Section  8334  provides  that  the  legislative  body  of  a  local  agency  may  summarily 
vacate  a  portion  of  a  street  if  the  proposed  street  vacation  area  is  no  longer  needed  for  street 
or  highway  purposes.  In  addition,  Section  8334.5  of  the  California  Streets  and  Highways 
Code  requires  for  a  summary  vacation  that  there  are  no  in-place  public  utility  facilities  that  are 
in  use  and  would  be  affected  by  the  vacation. 

D.  The  only  other  property  owner  that  fronts  upon  the  Street  Area  has  confirmed 
and  consented  to  the  proposed  street  vacation  in  a  letter  dated  June  22,  2001  from  L-0  Soma 
Holding,  Inc.  to  the  Director  of  Public  Works.  A  copy  of  such  letter  is  on  file  with  the  Clerk  of 
the  Board  of  Supervisors  in  File  No.  040720 

E.  In  letters  dated  August  16,  2001  and  November  12,  2003  from  the  Director  of 
Planning  to  the  Director  of  Property,  the  Planning  Department  determined  that  the  proposed 
vacation  of  the  Street  Area  would  have  no  effect  on  the  function  of  Stevenson  Street  as  a 
street  because  the  proposed  Street  Area  is  not  used  as  a  street.  The  Director  of  Planning 
also  found  that  the  vacation  of  the  Street  Area  is  (i)  consistent  with  the  City's  General  Plan,  on 
the  condition  that  the  Planning  Department  review  the  designs  for  the  parking  ramp  and  the 
designs  for  the  pedestrian  access  improvement,  (ii)  consistent  with  the  Eight  Priority  Policies 
of  City  Planning  Code  Section  101.1,  and  (iii)  categorically  exempt  from  Environmental 
Review  under  Class  5(a),  Vacation  and  Parcel/Lot  Line  Adjustment.  Although  the  Street  Area 
has  been  revised  since  the  August  16,  2001  letter,  the  Director  of  Planning  stated  (in  a  letter 
dated  August  8,  2002  from  the  Director  of  Planning  to  the  Director  of  Property)  that  the 
revised  area  constituted  a  minor  change  to  the  original  proposal  and  therefore  would  not  alter 
the  initial  findings  referred  to  above.  A  copy  of  the  above  letters  are  on  file  with  the  Clerk  of 
the  Board  of  Supervisors  in  File  No.  040720 
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F.  The  Department  of  Public  Works  has  advised  the  Real  Estate  Division  of  the 
Department  of  Administrative  Services  that  there  are  no  in-place  public  utility  facilities  that  are 
in  use  and  would  be  affected  by  the  vacation  of  the  Street  Area. 

G.  In  a  letter  to  the  Director  of  Property  dated  September  27,  2002.  the  Director 
of  Public  Works  indicated  that  that  office  had  completed  its  investigation  and  found  that  the 
Street  Area  is  no  longer  needed  for  present  or  prospective  street  purposes.  A  copy  of  such 
letter  is  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No.  OA0720 

H.  The  Redevelopment  Agency  and  the  City  have  prepared  an  Agreement  for 
Transfer  of  Real  Estate  (the  "Agreement")  for  the  City  to  transfer  the  vacated  Street  Area  to 
the  Redevelopment  Agency  at  no  transfer  price  for  (i)  the  improvement  of  the  surface  of 
Jessie  Square  to  create  a  plaza  facility  for  the  public;  (ii)  the  constnjction  of  the  substructure 
and  related  improvements  for  a  cultural  facility  that  will  be  completed  by  or  on  behalf  of  The 
Magnes  Museum  (formerly  known  as  the  Jewish  Museum)  through  the  adaptive  reuse  of  the 
landmark  Jessie  Substation  building;  (iii)  the  substructure  and  related  improvements  for  a 
cultural  facility  that  will  be  completed  by  or  on  behalf  of  the  Mexican  Museum,  a  California 
nonprofit  public  benefit  corporation,  on  a  site  adjoining  Mission  Street;  and,  (iv)  a  three-level 
(including  a  mezzanine  level)  underground  parking  garage  and  related  improvements  beneath 
Jessie  Square  ("Garage")  to  be  operated  by  the  Agency  as  a  public  garage,  including  related 
improvements,  all  in  accordance  with  the  Yerba  Buena  Center  Redevelopment  Plan. 
However,  the  Agreement  requires  the  Agency  to  reimburse  the  City  for  all  costs  incurred  by 
the  City  for  the  vacation  of  the  Street  Area,  obtaining  clear  title  to  the  Street  Area,  negotiating 
and  preparing  the  Agreement,  and  conveying  the  Street  Area  to  the  Agency  in  accordance 
with  the  terms  and  conditions  of  the  Agreement.  The  Agreement  also  requires  the  Agency  to 
pay  to  the  City  all  profit  (if  any)  from  a  resale  of  the  Street  Area  by  the  Agency.  A  copy  of 
such  Agreement  is  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No.  040720 
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I.  On  January  13,  2003,  the  Board  of  Supervisors  adopted  Resolution  No.  1-03, 
which,  among  other  things,  approved  a  Cooperation  and  Tax  Increment  Reimbursement 
Agreement  between  the  City  and  the  Agency  in  connection  with  the  approval  of  the  Agency's 
issuance  of  tax  allocation  bonds  to  assist  in  financing  the  construction  of  the  Garage  and 
related  improvements. 

J.  Section  33220  of  the  California  Health  and  Safety  Code  authorizes  the  City  to 
sell  real  property  to  the  Redevelopment  Agency  with  or  without  consideration  for  the  purpose 
of  aiding  and  cooperating  in  the  planning,  undertaking,  construction  or  operation  of 
redevelopment  projects  located  within  the  City. 

K.  The  Verba  Buena  Center  Redevelopment  Plan  (the  "Plan")  was  originally 
adopted  and  approved  by  the  Board  of  Supervisors  by  Ordinance  No.  98-66  on  April  25, 1966, 
and  has  been  subsequently  amended  numerous  times.  The  Plan  requires  the  City  (subject  to 
the  policies  and  procedures  established  under  the  City  Charter  and  the  City's  codes  and 
regulations)  to  aid  and  cooperate  with  the  Agency's  redevelopment  efforts  by,  among  other 
things,  instituting  street  vacation  proceedings  and  conveying  vacated  streets  to  the  Agency  at 
no  cost. 

Section  2.  Additional  Findings.  Based  on  the  findings  in  Section  1  above,  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Francisco  further  finds,  determines  and  declares  as 
follows: 

A.  (i)  The  Street  Area  is  not  used  as  a  public  street,  and  (ii)  the  only  private 
abutting  property  owner  has  consented  to  its  vacation. 

B.  There  are  no  in-place  public  utility  facilities  that  are  in  use  and  would  be 
affected  by  the  vacation  of  the  Street  Area. 

C.  The  Street  Area  is  excess  right-of-way  of  a  street  or  highway,  which  is  not 
required  for  street  or  highway  purposes. 
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D.      The  vacation  and  transfer  of  the  Street  Area  is  necessary  in  connection 
with  (i)  the  Agency's  construction  of  the  Jessie  Square  Parking  Garage,  the  Jessie  Square 
Plaza,  and  related  improvements  and  (ii)  aiding  and  cooperating  with  the  Agency  in  the 
implementation  of  the  Yerba  Buena  Center  Redevelopment  Plan. 

Section  3.  The  Board  of  Supervisors  adopts  as  its  own  and  incorporates  by  reference 
as  though  fully  set  forth  herein  the  findings  of  the  City  Planning  Department  in  the  Director  of 
Planning's  letters  dated  August  16,  2001,  August  8,  2002  and  Nov.  12.  2003.  respectively, 
that  the  proposed  vacation  of  the  Street  Area  is  categorically  exempt  from  Environmental 
Review  under  the  California  Environmental  Quality  Act  and  is  in  conformity  with  the  General 
Plan  and  with  the  Eight  Priority  Policies  of  Section  101.1  of  the  Planning  Code. 

Section  4.  Pursuant  to  California  Streets  and  Highways  Code,  Division  9.  Part  3. 
Chapter  4,  Sections  8330  et  seq.  (Public  Streets,  Highways,  and  Service  Easements  Law, 
Summary  Vacation),  the  Board  of  Supervisors  hereby  orders  the  summary  vacation  of  that 
part  of  Stevenson  Street  referred  to  in  Section  1  above  as  the  Street  Area  and  described  in 
the  Department  of  Public  Works'  SUR  Map  No.  SUR-9001 ,  dated  December  20,  2001 . 
Furthermore,  as  of  the  date  of  recordation  of  this  Ordinance,  such  Street  Area  will  no  longer 
constitute  a  street  or  highway. 

Section  5.  The  public  convenience  and  necessity  require  that  no  easements  or  other 
rights  be  reserved  for  any  public  utility  facilities  that  are  in  place  in  the  Street  Area  and  that 
any  rights  based  upon  any  such  public  utility  facilities  shall  be  extinguished  automatically  upon 
the  effectiveness  of  the  vacation  hereunder. 

Section  6.  The  Board  of  Supervisors  hereby  authorizes  the  Director  of  Property,  on 
behalf  of  the  City  and  County  of  San  Francisco,  to  execute  an  Agreement  for  Transfer  of  Real 
Estate  with  the  Agency,  a  quitclaim  deed  conveying  the  City's  interest  in  the  Street  Area  to  the 
Agency  at  no  cost,  and  all  other  documents  and  instruments  necessary  to  effectuate  the 
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vacation  and  sale  of  the  Street  Area  to  the  Agency.  The  Agreement  for  Transfer  of  Real 
Estate  shall  be  in  substantially  the  form  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in 
File  No.  040720 

Section  7.  The  Board  of  Supervisors  hereby  directs  its  Clerk  to  transmit  to  the 
Recorder,  the  Director  of  Public  Works,  and  the  Director  of  Property,  a  certified  copy  of  this 
Ordinance,  and  such  officials  are  hereby  directed  to  proceed  thereafter  as  required  by  law. 

Section  8.  The  Mayor,  Clerk  of  the  Board,  Director  of  Property,  and  Director  of  Public 
Works  are  hereby  authorized  and  directed  to  take  any  and  all  actions  which  they  or  the  City 
Attorney  may  deem  necessary  or  advisable  in  order  to  effectuate  the  purpose  and  intent  of 
this  Ordinance  (including,  without  limitation,  confirmation  of  satisfaction  of  any  of  the 
conditions  to  the  effectiveness  of  the  vacation  of  the  Street  Area  hereunder  and  to  convey  the 
Street  Area  to  the  Agency  in  accordance  with  the  terms  and  conditions  of  the  Agreement  to 
Transfer  Real  Estate). 

RECOMMENDED:  DESCRIPTION  APPROVED: 


County  Surveyor 


APPROVED  AS  TO  FORM: 
Dennis  J.  Herrera,  City  Attorney 


"Edwin  M.  Lee 

Director  of  Public  Works 


Robert  Beck 

Deputy  Director  for  Engineering 
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FILE  NO.  040931 


ORDINANCE  NO.  QZi^-Qt^ 


[Settlement  of  Lawsuit] 

Ordinance  authorizing  settlement  of  the  lawsuit  filed  by  Applied  Remedial 
Technologies,  Inc.  against  the  City  and  County  of  San  Francisco  for  eighty  thousand 
dollars  ($80,000);  the  lawsuit  was  filed  on  in  the  Superior  Court  of  the  City  and  County 
of  San  Francisco  ,  Case  No.CGC-03-419941 ;  entitled  Applied  Remedial  Technologies. 
Inc.  V.  City  and  County  of  San  Francisco,  et  al. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  The  City  Attorney  is  hereby  authorized  to  settle  the  action  entitled  "Applied 
Remedial  Technologies. inc.  v.  City  and  County  of  San  Francisco,  et  al.,  Superior  Court  of  the 
City  and  County  of  San  Francisco,  Court  No  (./GC-03-419941  by  the  payment  of  eighty 
thousand  dollars  ($80,000). 

Section  2.  The  above-named  action  was  filed  in  the  Superior  Ccun  of  the  City  and 
County  of  San  Francisco  on  Apnl  30,  2003,  and  the  following  parties  were  named  in  the 
lawsuit:  a)  Applied  Remedial  Technologies,  inc. (plaintiff  and  cross-defendant),  the  City  and 
County  of  San  Francisco  (defendant  and  cross-complainant),  and  Camp,  Dresser.  &  McKee 
(defendant). 

APPROVED  AS  TO  FORM  AND  RECOMMENDED: 
RECOMMENDED: 

DENNIS  J.  HERRERA  DEPARTMENT  OF  PUBLIC  WORKS 


City  Attorney 


;^EORGeM/ONG 
'  Deputy  City  Attorney 


Edwin  M.  Lee 
Director  of  Public  Works 
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Ordinance  authorizing  settlement  of  tlie  lawsuit  filed  by  Applied  Remedial  Technologies,  Inc  against 
the  City  and  County  of  San  Francisco  for  eighty  thousand  dollars  ($80,000),  the  lawsuit  was  filed  on 
in  the  Superior  Court  of  the  City  and  County  of  San  Francisco  ,  Case  No  CGC-03-419941;  entitled 
Applied  Remedial  Technologies,  Inc,  v.  City  and  County  of  San  Francisco,  et  al. 
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Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbcrnd,  Gon/iilcz,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


Ayes:  10  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzakv,  Maxwell. 
McGoldrick,  Peskin,  Sandoval 
Absent:  1  -  Ma 
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FILE  NO. 


040955 


ORDINANCE  NO., 


[Fee  Adjustments.] 

Ordinance  amending  the  San  Francisco  Planning  Code  by  amending  Article  3.5  to 
adjust  fees  for  Planning  Department  services;  and  making  environmental  findings. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

Section  1.  Findings.  The  Planning  Department  has  determined  the  proposed  fee 
adjustments  to  be  exempt  from  the  requirements  of  the  California  Environmental  Quality  Act 
(CEQA)  pursuant  to  CEQA  Guidelines  Section  15273(a),  which  exempts  rates,  tolls,  fares  and 
charges  such  as  those  proposed  here. 

Section  2.  The  San  Francisco  Planning  Code  is  hereby  amended  by  amending  Article 
3.5,  to  read  as  follows: 

SEC.  350.  FEES,  GENERAL. 


cost  of  processing  permit  applications  for  the  establishment,  abolition  or  modification  of  a 
setback  line,  for  signs,  demolition,  reclassification  of  property,  conditional  use  authorization, 
variance,  or  coastal  zone  permit;  reviewing  permit  applications  filed  in  and  issued  by  other 
City  departments,  institutional  master  plans,  General  Plan  amendments  and  referrals,  projects 
which  require  review  under  Section  295  of  this  Code  (park  shadow  ordinance)  and  permits 
requiring  additional  review  by  nature  of  their  location  within  the  C-3  District  (Section  309(b))  or 
exceptions  from  the  Planning  Code  (Section  309(a)),  permits  required  under  the  Office 
Development  Limitation  Program  (Sections  320-325),  review  of  redevelopment  plans, 
transferable  development  rights  applications,  projects  requiring  special  review  pursuant  lo 


Note: 


Additions  are  single-underline  italics  'limes  New  Roman', 
deletions  are  ^trikvthnmgh  iUilics  limes  i\o\v  Roman. 
Board  amendment  additions  are  double  underlined. 
Board  amendment  deletions  are  strikothrough  normal. 


Fees  shall  be  imposed  in  order  to  compensate  the  Planning  Department  for  the 


Supervisor  Daly 

BOARD  OF  SUPERVISORS 


DOCUMENTS  DEPT. 
OCT  1  9  2004 


Page  1 


6/29/2004 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


Section  306.7;  providing  transportation  review  associated  with  project  applications,  providing 
policy  and  code  review  and  interpretation,  Zoning  Administrator  written  determinations 
pursuant  to  Section  307(a),  research,  document  retrieval  and  technical  reports,  Planning 
Commission  and  Landmarks  Preservation  Advisory  Board  agendas,  and  notification  of  project 
applications.  Fees  shall  be  charged  and  collected  as  indicated  for  each  class  of  application, 
permit,  filing  request  or  activity  listed  in  Sections  351  through  357  below. 

(a)  Estimated  construction  costs  are  as  defined  by  the  San  Francisco  Building 

Code. 

(b)  All  fees  are  payable  at  time  of  filing  application  or  request,  except  where  noted 
otherwise.  However,  the  Director  of  Planning  may  authorize  phased  collection  of  the  fee  for  a 
project  whose  work  is  projected  to  span  more  than  one  fiscal  year. 

(c)  Time  and  Materials.  The  Planning  Department  shall  charge  the  applicant  for  any 
time  and  materials  cost  incurred  in  excess  of  the  fee  paid.  The  total  additional  charge  shall  not 
exceed  two  times  the  initial  fee  paid  without  providing  an  estimate  of  cost,  except  as  provided 
below: 

(1)  Where  initial  fee  is  based  upon  two  hours  or  less  of  staff  time,  the  total  additional 
charges  shall  not  exceed  four  times  the  initial  fee  without  providing  an  estimate  of  costs. 

(2)  Applications  with  verified  violations  of  this  Code  shall  be  charged  time  and 
materials  in  excess  of  fee  for  renotification,  investigation  and  research  relating  to  processing 
applications,  where  the  applicant  has  failed  to  respond  fully,  and  within  the  time  requested,  to 
a  notice  of  incomplete  application  citing  the  code  violations  with  direction  for  their  correction, 
not  to  exceed  five  times  the  amount  of  the  initial  fee. 

(3)  Where  a  different  limitation  on  time  and  material  charges  is  set  forth  elsewhere 
in  this  Article,  that  limitation  shall  prevail. 
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(4)      The  Planning  Department  may  also  charge  for  any  time  and  material  costs 
incurred  by  other  departments  or  agencies  of  the  City  and  County  of  San  Francisco 

(d)  Refunds.  When  an  application  is  withdrawn  by  the  applicant  prior  to  a  public 
hearing,  or  deemed  canceled  by  the  Planning  Department  due  to  inactivity  on  the  part  of  the 
applicant  then  the  applicant  shall  be  entitled  to  a  refund  of  the  fee  paid  to  the  Department  less 
the  time  and  materials  expended  minus  a  $200  processing  fee. 

(e)  Deferred  or  Reduced  Fee. 

(1)  Any  fraternal,  charitable,  benevolent  or  any  other  nonprofit  organization,  which 
organization  is  exempt  from  taxation  under  the  Internal  Revenue  laws  of  the  United  Slates 
and  the  Revenue  and  Taxation  Code  of  the  State  of  California  as  a  bona  fide  fraternal, 
charitable,  benevolent  or  other  nonprofit  organization,  shall  pay  fees  for  applications  specified 
in  Section  352(a),  (g),  (h),  and  (i)  based  on  time  and  materials  only,  up  to  the  full  fee.  and  may 
defer  payment  of  the  fee  until  (1 )  before  final  Planning  Department  approval  of  the  building 
permit,  preparatory  to  issuance  of  the  building  permit,  before  the  building  permit  is  released  to 
the  applicant,  or  (2)  within  one  year  of  the  date  of  action  on  the  application,  whichever  comes 
first;  provided  that  the  application  is  for  the  development  of  residential  units  all  of  which  are 
affordable  to  low  and  moderate  income  households,  as  defined  in  the  Guidelines  of  the  United 
States  Housing  and  Urban  Development  Department,  for  a  period  of  20  years,  which 
exemption  shall  apply  notwithstanding  the  inclusion  in  the  development  of  other  nonprofit 
ancillary  or  accessory  uses. 

(2)  An  exemption  from  paying  the  full  fees  specified  under  Section  352(b)  may  be 
granted  when  the  requestor's  income  is  not  enough  to  pay  for  the  fee  without  affecting  their 
abilities  to  pay  for  the  necessities  of  life,  provided  that  the  person  seeking  the  exemption 
demonstrates  to  the  Zoning  Administrator  that  they  are  substantially  affected  by  the  proposed 

project.  ■  : 
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SEC.  351.  MISCELLANEOUS  SERVICES. 

(a)     Agendas  for  Planning  Commission:  $19  annual  subscription  to  cover 
costs  of  mailing.  Planning  Commission  Secretary  may  authorize  exemptions  in  those 
instances  where  costs  would  impose  financial  hardship. 

(b)  Agendas  for  Landmarks  Preservation  Advisory  Board:  $10  annual  subscription 
to  cover  costs  of  mailing. 

(c)  Document  Retrieval:  Actual  estimated  costs  for  retrieval  and  return  of  files 
stored  off-  site  per  schedule  prepared  by  Director  of  Planning.  No  charge  is  allowed  for  labor 
costs  incurred  in  document  retrieval,  only  out-of-pocket  expenses  paid  by  the  Department. 

(d)  Information,  Analysis,  Report  Preparation  and  Presentation,  Research  Services, 
Data  Requests,  Site  Inspections:  The  costs  of  report  preparation  may  be  amortized  by 
factoring  full-cost  recovery  into  the  pricing  of  such  information  and  reports:  $6S  $100  for  first 
hour  of  staff  time,  plus  time  and  materials  as  set  forth  in  Section  350(c). 

(e)  Monitoring  Projects: 

(1 )  Monitoring  Conditions  of  Approval  and  Mitigation  Measures  Established 
Pursuant  to  an  Environmental  Document  or  a  Public  Hearing  by  the  Planning  Commission  or 
Zoning  Administrator  for  All  Approved  Applications  in  Chapter  31  of  the  Administrative  Code 
or  Sections  352(a)  and  (i),  353(a)  and  (b)  and  355:  $^  $100  for  first  hour  of  staff  time  plus 
time  and  materials  as  set  forth  in  Section  350(c).  This  fee  shall  supersede  project  monitoring 
fees  under  prior  Section  352(g)(1 )  unless  required  as  a  condition  of  approval  by  the  Planning 
Commission.  For  monitoring  required  subsequent  to  the  time  of  permit  issuance  or  where  no 
permit  is  required,  the  fee  will  be  charged  and  collected  by  the  Department. 

(f)  Project  Review  for  Policy  and  Code  Review  and  Interpretation  for  Prospective 
Projects  for  which  an  Application  has  not  been  Filed,  and  Site-Specific  Design  Guidelines  and 
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Code-Complying  Massing  Recommendations:  $4W  $200  for  first  two  hours  of  staff  time,  plus 
time  and  materials  as  set  forth  in  Section  350(c). 

(g)  Project  Notifications  for  an  Individual  or  Organization  Requesting  Notification  of 
Project  Applications: 

(1)  First  Address  or  First  Assessor's  Block:  $25  per  annum. 

(2)  Additional  Addresses:  $1 0  for  addresses  in  each  new  Assessor's  Block 
thereafter,  per  annum. 

(h)  Zoning  Administrator  Written  Determinations  Pursuant  to  Section  307(a):  $100 
minimum  for  first  hour  of  staff  time,  plus  time  and  materials  as  set  forth  in  Section  350(c). 

(i)  Reactivating  an  application  that  the  Zoning  Administrator  has  deemed  withdrawn 
due  to  inactivity  and  the  passage  of  time,  subject  to  the  approval  of  the  Zoning  Administrator 
and  within  six  months  of  the  date  the  application  was  deemed  withdrawn:  Si  ,000  plus  time 
and  materials  to  cover  any  additional  staff  costs,  total  charge  not  to  exceed  twice  the  initial  fee 
paid  for  the  original  application  without  providing  an  estimate  of  cost. 

SEC.  352.  COMMISSION  AND  ZONING  ADMINISTRATOR  HEARING 
APPLICATIONS. 

(a)      Conditional  Use  (Section  303),  Planned  Unit  Development  (Section  304). 
Variance  (Section  305),  Downtown  (C-3)  District  Review  (Section  309)  and  Coastal  Zone 
Permit  (Section  330)  Applications  Commission  Hearing  Fee  Schedule: 

Estimated  Construction  Cost       Initial  Fee 

Less  than  $9,999  $704 

$10,000  to  $999,999  $704  plus  .324%  of  cost  over  $10,000 

$1 ,000,000  to  $4,999,999  $3,91 1  plus  .387%  of  cost  over  Si  .000.000 

$5,000,000  to  $9,999,999  $19,391  plus  .324%  of  cost  over  $5,000,000 

$1 0,000,000  to  $1 9,999,999        $35,591  plus  .  1 69%  of  cost  over  $1 0.000.000 
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$20,000,000  or  more 
No  construction  cost 
(b)      Variance  (Section  305) 
Estimated  Construction  Cost 
Less  than  $9,999 
$10,000  to  $999,999 
$1,000,000  to  $4,999,999 
$5,000,000  to  $9,999,999 
$10,000,000  to  $19,999,999 
$20,000,000  or  more 
No  construction  cost 


$52,491 
$704 


Initial  Fee 
$601 

$601  plus  .277%  of  cost  over  $10,000 
$3,343  plus  .331%  of  cost  over  $1 ,000,000 
$16,583  plus  .277%  of  cost  over  $5,000,000 
$30,433  plus  .145%  of  cost  over  $10,000,000 
$44,933 
$601 

(c)      Downtown  {C-3)  District  Review  (Section  309)  and  Coastal  Zone  Permit  (Section 
330)  Applications  Commission  Hearing  Fee  Schedule: 
Estimated  Construction  Cost       Initial  Fee 
$356 

$356  plus  .164%  of  cost  over  $10,000 
$1 ,979  plus  .196%  of  cost  over  $1 ,000,000 
$9,819  plus  .164%  of  cost  over  $5,000,000 
$1 8,01 9  plus  .086%  of  cost  over  $1 0,000,000 
$26,619 
$356 

(1)  Applications  with  Verified  Violations  of  this  Code:  Time  and  materials  as  set  forth 
in  Section  350(c). 

(2)  Where  an  applicant  requests  two  or  more  approvals  involving  a  conditional  use, 
planned  unit  developmdiit.'variance,  Downtown  (C-3)'  District  Section  309  review,  certificate  6f 


Less  than  $9,999 
$10,000  to  $999,999 
$1,000,000  to  $4,999,999 
$5,000,000  to  $9,999,999 
$10,000,000  to  $19,000,000 
$20,000,000  or  more 
No  construction  cost 
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appropriateness,  permit  to  alter  a  significant  or  contributory  building  both  within  and  outside  of 
Conservation  Districts,  or  a  coastal  zone  permit  review,  the  amount  of  the  second  and  each 
subsequent  initial  fees  shall  be  reduced  to  50  percent  plus  time  and  materials  as  set  forth  in 
Section  350(c).  This  subsection  shall  not  apply  to  Section  309(a)  exceptions  (Section  353(a)). 

(3)  Minor  project  modifications  requiring  a  public  hearing  to  amend  conditions  of 
approval  of  a  previously  authorized  project,  not  requiring  a  substantial  reevaluation  of  the  prior 
authorization:  $800  plus  time  and  materials  as  set  forth  in  Section  350(c). 

(4)  The  applicant  shall  be  charged  for  any  time  and  materials  beyond  the  initial  fee 
paid  in  Section  352(a),  as  set  forth  in  Section  350(c). 

(5)  An  applicant  proposing  significant  revisions  to  a  project  for  which  an  application 
is  on  file  with  the  Planning  Department  shall  be  charged  time  and  materials  to  cover  the  full 
costs  in  excess  of  the  fee  paid,  not  to  exceed  three  times  the  original  fee  without  providing  an 
estimate  of  cost. 

(6)  For  agencies  or  departments  of  the  City  and  County  of  San  Francisco,  the  initial 
fee  for  applications  shall  be  based  upon  the  construction  cost  as  set  forth  above;  provided, 
however,  that  the  initial  fee  shall  not  exceed  the  initial  fee  established  for  projects  with  a 
construction  cost  of  $5,000,000.  For  those  projects  with  a  construction  cost  of  $5,000,000  or 
more,  the  agency  or  department  shall  be  charged  for  any  time  and  materials  beyond  the  initial 
fee  paid,  not  to  exceed  three  times  the  amount  of  the  initial  fee. 

(d)  Discretionary  Review  Request:  $187.50  for  the  first  three  hours  of  staff  time  as  set 
forth  in  Section  350(c).  Mandatory  discretionary  reviews:  $2,183. 

(e)  Institutional  Master  Plan  (Section  304.5). 

(1)      Full  Institutional  Master  Plan  or  Substantial  Revision:  $6,500  plus  time  and 
materials  for  first  100  hours  of  staff  time  as  set  forth  in  Section  350(c). 
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(2)      Abbreviated  Institutional  Master  Plan:  $650  plus  time  and  materials  for  first  10 
hours  of  staff' time  as  set  forth  in  Section  350(c). 

(f)  Land  Use  Amendments  and  Related  Plans  and  Diagrams  of  the  San  Francisco 
General  Plan:  Fee  based  on  the  Department's  estimated  actual  costs  for  time  and  materials 
required  to  review  and  implement  the  requested  amendment,  according  to  a  budget  prepared 
by  the  Director  of  Planning,  in  consultation  with  the  sponsor  of  the  request. 

(g)  General  Plan  Referrals:  $300  for  first  three  hours  of  staff  time  plus  time  and 
materials  for  each  subsequent  hour  of  staff  time,  as  set  forth  in  Section  350(c).  Total  charge 
not  to  exceed  $1 ,500,  without  providing  an  estimate  of  cost. 

(h)  Redevelopment  Plan  Review:  The  Director  of  Planning  shall  prepare  a  budget  to 
cover  actual  time  and  materials  expected  to  be  incurred,  in  consultation  with  the 
Redevelopment  Agency.  A  sum  equal  to  Vi  the  expected  cost  will  be  submitted  to  the 
Department,  prior  to  the  commencement  of  the  review.  The  remainder  of  the  costs  will  be  due 
at  the  time  the  initial  payment  is  depleted. 

(i)  Reclassify  Property  or  Impose  interim  Zoning  Controls  $8,878. 

(1 )  The  applicant  shall  be  charged  for  any  time  and  materials  as  set  forth  in  Section 

350(c). 

(2)  Applications  with  Verified  Violations  of  this  Code;  Time  and  materials  as  set  forth 
in  Section  350(c). 

(j)      Setback  Line,  Establish,  Modify  or  Abolish:  $1 ,500. 

(k)  Temporary  Use  Fees:  ^  $100  for  first  hour  of  staff  time  plus  time  and  materials 
as  set  forth  in  Section  350(c). 

(I)  Amendments  to  Text  of  the  Planning  Code:  $21 ,787  plus  time  and  materials  as 
set  forth  in  Section  350(c). 
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(m)  Initiation  of  Residential  Conven'ation  Controls  by  neighborhood  groups  and  associations: 
$6,200  for  each  initiation. 

(nl  Zoning  Administrator  Conversion  Determinations  Related  to  Service  Station 
Conversions  (Section  228.4):  Basic  commission  hearing  fee  schedule  with  no  construction 
cost  as  set  forth  in  Section  352(a)  plus  time  and  materials  as  set  forth  in  Section  350(c). 

SEC.  353.  DOWNTOWN  APPLICATIONS. 

(a)  Exception  in  C-3  District  (Section  309):  35,000  for  one  or  more  excep:ions  to  the 
Planning  Code,  which  shall  not  be  reduced  per  Section  352(c)(2). 

(b)  Modifications  in  C-3  District,  Determination  of  Need  (Section  309):  Same  as 
Basic  commission  hearing  fee  schedule  (Sections  352(c),  352(c)(1)  et  seq.). 

(c)  Office  Development  Limitation  Projects  (Sections  320  through  323):  $3,160  per 
application. 

(d)  Transfer  of  Development  Rights  and  Article  1 1  Designated  Buildings:  S670. 

(1)  Significant  or  Contributory  Building,  Designation  or  Change  of  Boundary; 
$1,686. 

(2)  Consen/ation  District,  Designation  or  Change  of  Boundary:. $1 ,686. 

(3)  Permit  to  Alter  a  Significant  or  Contributory  Building  within  a  designated 
Conservation  District,  not  Deemed  Minor  by  the  Zoning  Administrator:  Same  as  for  Certificate 
of  Appropriateness  (Section  356(c)). 

(4)  Alteration  of  a  Contributory  Building  located  outside  a  Conservation  District  from 
which  no  TDR  has  been  transferred  and  no  issuance  of  a  permit  pursuant  to  Sections  1111 
through  1111.6:  $25. 

(5)  Significant  or  Contributory  Building  Demo-Litton:  S670.  This  fee  shall  be  in 
addition  to  any  fee  otherwise  required  for  permits  to  alter  or  demolish.  However,  applications 
to  demolish  a  Contributory  Building  located  outside  a  Conservation  District  from  which  no 
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TDR  has  been  transferred  or  a  Category  V  Building  in  a  Conservation  District  from  which  no 
TDR  has  been  transferred  are  subject  only  to  the  demolition  fee  contained  in  Section  355(b). 

(6)  Statement  of  Eligibility:  $1,130. 

(7)  Certificate  of  Transfer,  Execution:  $277. 

(8)  Certification  of  Transfer  of  TDR:  $1 ,250. 
SEC.  354.  ENVIRONMENTAL  REVIEW. 

See  Administrative  Code,  Section  31 .21  et  seq^  for  fees. 
SEC.  355.  PERMIT  APPLICATIONS. 

(a)     Building  permit  applications  for  a  new  building,  change  in  use  or  alter  the 
exterior  of  an  existing  building,  to  be  collected  by  Central  Permit  Bureau;  provided,  however, 
that  the  fees  charged  for  Planning  Department  approval  at  the  Construction  Services  Center 
for  the  replacement  of  windows  and  doors  shall  be  reduced  to    the  fee  set  forth  below. 

Estimated  Construction  Cost  Initial  Fee 

$500  or  less  $190  plus  $  51  Discretionary  Review 


Surcharge 


$501  to  $1,999 


Discrctiona}y  Review  Surcharge 


$2,000  to  $9,999 


$200  plus  2%  of  cost  over  $2,000  plus  $51 


Discretionary  Review  Surchargt 


$10,000  to  $99,999 


$100,000  to  $499,999 


$360  plus  .45%  of  cost  over  $10,000  plus  $54- 
$91  Discretionary  Review  Surcharge 
$765  plus  .35%  of  cost  over  $100,000  plus 


$500,000  to  $4,999,999 


$^  $91  Discretionary  Review  Surcharge 
$2,165  plus  .27%  of  cost  over  $500,000  plus 
$9l$54  Discretionary  Review  Surcharge 
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$5,000,000  or  more  SI  4,31 5  plus  $34  $91  Discretionary  Review 

Surcharge 

No  construction  cost  Si  90  plus  time  and  materials  in  excess 

of  fee  paid,  total  charge  not  to  exceed  five 
times  the  initial  fee,  without  providing  an 
estimate  of  cost  plus  $^  Discretionary 

Review  Surcharge. 

(1)  Applications  with  Verified  Violations  of  this  Code,  Time  and  materials  as  set  forlh 
in  Section  350(c). 

(2)  Back-Check  Fee  for  Permit  Revisions:  $71  for  first  hour  of  staff  time  plus  time 
and  materials  as  set  forth  in  Section  350(c),  to  be  collected  at  time  of  permit  issuance. 

(3)  Shadow  Fee  for  New  Construction  or  Alteration  Exceeding  40  Feet  in  Height 
(Section  295):  Additional  $882  plus  time  and  materials  as  set  forth  in  Section  350(c). 

(4)  Public  Notification  Fee  for  Projects  Requiring  Public  Notice  Pursuant  to  Section 
31 1 :  $40  for  first  hour  of  staff  time,  plus  time  and  materials  as  set  forth  in  Section  350(c). 

(5)  For  projects  with  a  construction  cost  of  $5,000,000  or  more,  the  applicant  shall 
be  charged  the  permit  fee  for  a  project  with  a  $5,000,000  construction  cost. 

(6)  Permits  for  solar  panels  shall  be  y2  the  above  fee.  Over-the-counter  permits  for 
solar  equipment  installation:  $100.00. 

(b)  Demolition  Applications,  to  be  Collected  by  Central  Permit  Bureau:  S400. 

(c)  Fire,  Police  and  Health  Department  Permit  Applications  Review:  $45  for  first 
hour  of  staff  time  plus  time  and  materials  to  be  collected  by  the  other  departments  in 
conjunction  with  current  fee  collections,  time  and  materials  not  to  exceed  five  times  the  initial 
fee  without  providing  an  estimate  of  cost. 

(d)  Sign  Applications,  to  be  Collected  by  Central  Permit  Bureau:  $90. 
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SEC.  356.  PRESERVATION  APPLICATIONS.  (Article  10). 

(a)  Landmark:  $250. 

(b)  Amendment,  Rescission  or  Designation  of  Historical  District:  $1 ,000  plus  time 
and  materials  in  excess  of  fee  paid. 


(c)      Certificate  of  Appropriateness: 
Estimated  Construction  Cost 
Less  than  $1,000 
$1,000  to  $9,999 
$10,000  to  $999,999 
$1,000,000  to  $4,999,999 
$5,000,000  to  $9,999,999 
$10,000,000  to  $19,999,999 
$20,000,000  or  more 
No  construction  cost 


Fee 

$234 

$468 

$468  plus  .539%  of  cost  over  $10,000 
$5,804  plus  .644%  of  cost  over  $1,000,000 
$31,564  plus  .539%  of  cost  over  $5,000,000 
$58,514  plus  .281%  of  cost  over  $10,000,000 
$86,614 
$234 


(d)  Determination  that  a  building  is  a  compatible  rehabilitation  or  a  compatible 
replacement  building,  pursuant  to  Section  309  or  11 09:  Same  as  for  Conditional  Use  (Section 
352(a)). 

(e)  Processing  and  administering  an  application  for  an  historical  properties  contract 
under  the  California  Mills  Act,  California  Government  Code  Sections  50280—50290:  $4,135 
for  first  four  hours  of  staff  time  plus  time  and  materials  as  set  forth  in  Section  350(c). 

/// 
/// 
III 
III 

III         ■     ■  ..  ...... ■ 
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SEC.  357.  TRANSPORTATION  REVIEW  ASSOCIATED  WITH  PROJECT 
APPLICATIONS. 

Transportation  Study:  $17,686  plus  time  and  materials  as  set  forth  in  Section  350(a). 

APPROVED  AS  TO  FORM: 
DENNIS0\  HERRERA,  City  Attorney 
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Tails 
Ordinance 


San  Francisco,  CA  94102-4689 


File  Number:       040955  Date  Passed: 


Ordinance  amending  the  San  Francisco  Planning  Code  by  annendlng  Article  3,5  to  adjust  fees  for 
Planning  Department  services;  and  making  environmental  findings. 


August  1 7,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  10  -  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
Absent:  1  -  Alioto-Pier 

September  14,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Eisbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


City  and  County  of  San  Francisco  1  P'-i't^^d  at  11:22  AM  on  9/15/04 


File  No.  040955  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  September  14, 
2004  by  the  Board  of  Supervisor>  of  the  Citv 
and  County  of  San  Vri 
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FiLE  NO.  040975 


ORDINANCE  NO.  ^3\'04- 


[Settlement  of  Lawsuit] 


Ordinance  authorizing  settlement  of  the  lawsuit  filed  by  Jean  B.  Applebaum  against  the 
City  and  County  of  San  Francisco  for  $240,000;  the  lawsuit  was  filed  on  July  31 .  2002  in 
San  Francisco  Superior  Court,  Case  No,  410-962;  entitled  Jean  B.  Applebaum,  et  al..  v. 
City  and  County  of  San  Francisco,  et  al. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

Section  1.  The  City  Attorney  is  hereby  authorized  to  settle  the  action  entitled  '  Jean  B. 

Applebaum,  et  al..  v.  City  and  County  of  San  Francisco,  et  al.,  San  Francisco  Superior  Court. 

Court  No.  410-962  by  the  payment  of  $240,000. 

Section  2.  The  above-named  action  was  filed  in  San  Francisco  Supehor  Court  on 

July  31 ,  2002,  and  the  following  parties  were  named  in  the  iavysuit:  Jean  B.  Applebaum,  By 

and  through  her  Conservators  Michael  Applebaum  and  Rochelle  Sax,  plaintiff  and  City  and 

County  of  San  Francisco,  defendant. 


APPROVED  AS  TO  FORM  AND 
RECOMMENDED: 

DENNIS  J.  HERRERA 
City  Attorney 

JOANNE  HOEPER 
Chief  Thai  Deputy 


EDWARD  HARRINGTON 
Controller 

Index  Code:  975027  ^  / 
subobject:  053XX 


RECOMMENDED: 


DEPARTMENT  OF  PUBLIC  HEALTH 


MITCHELL  KATZ.  M.D 
Director 

APPROVED: 


SECRETARY 
HEALTH  COMMISSION 


OFFICE  OF  THE  CITY  ATTORNEY 
BOARD  OF  SUPERVISORS 
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Tails 


City  Hall 
1  Dr.  Carlton  Q.  Goodlett  Place 
San  Francisco,  CA  94102-4689 


Ordinance 


File  Number: 


040975 


Date  Passed: 


Ordinance  authorizing  settlement  of  the  lawsuit  filed  by  Jean  B.  Applebaunn  against  the  City  and 
County  of  San  Francisco  for  $240,000;  the  lawsuit  was  filed  on  July  31,  2002  in  San  Francisco 
Superior  Court,  Case  No.  410-962;  entitled  Jean  B.  Applebaum,  et  al.,  v.  City  and  County  of  San 
Francisco,  et  al. 


August  17,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 


September  14,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


Ayes:  10  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
Absent:  1  -  Ma 


Cily  and  County  of  San  Francisco 


Printed  al  11:22  AM  on  9/15/04 


File  No.  040975  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  September  14. 
2004  by  the  Board  of  Supcr\  isor^i  of  the  Cn> 
and  County  of  San  Francisco. 


Date  Approved 
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FILE  NO.  041003 


ORDINANCE  NO. 


[Parking  Control  -  Dr.  Carlton  B.  Goocilett  Place] 

Ordinance  amending  San  Francisco  Traffic  Code  Section  32.6.21  to  extend  the  existing 
parking  control  area,  remove  the  official  City-owned  vehicle  requirement,  and  replace 
references  to  Polk  Street  with  Dr.  Carlton  B.  Goodlett  Place  to  reflect  the  official  name 
change. 

Note:  Additions  are  Ualic;  Times  New  Roman;  deletions 

are  sit-ikcthh-f^Hgh-kalic . ,  Times  New  RemitHi 

Board  amendment  additions  are  double  underlinetj. 
Board  amendment  deletions  are  strikethrough  normai. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco. 
Section  1.  The  San  Francisco  Traffic  Code  is  hereby  amended  by  amending  Section 
32.6.21,  to  read  as  follows: 

SEC.  32.6.21.  PARKING  CONTROL,  PORTIONS  OF  POLK STREtyiDR.  (  \RI  TON 
B.  GOODLETT  PLACE;  PENALTIES  FOR  VIOLATION 

No  person  shall  stop,  park,  or  ieave  standing  any  vehicle,  whether  attended  or 
unattended,  at  the  following  locations: 

(a)  Polk StrcctPr.  Carlton  B.  Goodlett  Place,  east  Side,  from  32  feet  to  224  feet  north  of 
Grove  Street  (192-foot  zone,  accommodating  i^svaeen  angled  parking  stalls); 

(b)  Polk  StrcctPr.  Carlton  B.  Goodlett  Place,  west  side,  from  26  feet  to  208  feet  south  ' 
of  McAllister  Street  (182-foot  zone,  accommodating  nine  parking  stalls):  ami  \ 

(c)  Polk  StrcctPr.  Carlton  B.  Goodlett  Place,  west  side,  from  351  feet  to  531  feet  south 
of  McAllister  Street  (180-foot  zone,  accommodating  nine  parking  stalls).-  and 
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(d)  Dr.  Carlton  B.  Goodlett  Place,  east  side,  from  184  feet  to  208  feet  south  of  McAllister 
Street  (24-  foot  zone,  accommodatins:  two  angled  parking  stalls) 

unless  such  cxccyi  official  City  owned  vehicle^  displaywig^  a  valid  permit  issued  by  the 
Department  of  Administrative  Services  authorizing  parking  in  such  zones.  The  permit 
exceptions  under  this  Section  shall  not  apply  when  parking  prohibition  regulations  for  street- 
cleaning  purposes  are  in  effect.  Violation  of  this  Section  is  an  obstruction  to  the  free  use  of 
property  and  a  nuisance  within  the  meaning  of  Division  4,  Part  III  of  the  Civil  Code  of 
California  relating  to  nuisance  and  the  abatement  thereof. 

APPROVED  AS  TO  FORM: 
DENNIS  HERRERA,  City  Attorney 
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City  and  County  of  San  Francisco 
Tails 


Ciiy  Hall 
I  l>  Ctf Iton  B  Gooillea  PUcc 
San  Francivco.  CA  94l02-t«IV 


Ordinance 


File  Number:       041003  Date  Passed: 


Ordinance  amending  Article  3,  Section  32  6.21  of  the  San  Francisco  Traffic  Code  to  extend  the 
boundary  of  the  existing  permit  area,  remove  the  official  city-owned  vehicle  requirement  and  to 
replace  references  to  Polk  Street  with  Dr.  Carlton  B  Goodlett  Place  to  reflect  official  name  change 


August  17,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  10  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
Absent:  1  -  Ma 

September  14,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell 
McGoldrick,  Peskin,  Sandoval 


City  and  County  of  San  Francisco  I  Printed  at  1 1:22  AM  on 


File  No.  041003  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  September  14, 
2004  by  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco. 
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FiLE  NO.  041060 


ORDINANCE  NO  ;? 3-3  -Q^- 


[Memorandum  of  Understanding.] 

Ordinance  adopting  and  implementing  Amendment  #1,  tfie  negotiated  agreement  tfiat 
amends  the  2003-2005  Memorandum  of  Understanding  between  the  City  and  County  of 
San  Francisco  and  the  San  Francisco  Fire  Fighters  Union,  Local  798,  lAFF,  AFL-CIO 
(Unit  1)  by  extending  the  term  of  the  parties'  agreement  through  June  30,  2007  and  by 
implementing  specified  terms  and  conditions  of  employment  for  fiscal  years  2004-2005, 

2005-  2006  and  2006-2007  in  accordance  with  the  MOU's  rcopcner  provision. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  The  Board  of  Supervisors  hereby  adopts  and  implements  Amendment  #1 
amending  the  2003-2005  Memorandum  of  Understanding  between  the  City  and  County  of 
San  Francisco  and  the  San  Francisco  Fire  Fighters  Union,  Local  798.  lAFF,  AFL-CIO  ( Jmt  1) 
by  extending  the  term  of  the  parties'  agreement  through  June  30,  2007  and  by  implementing 
specified  terms  and  conditions  of  employment  for  fiscal  years  2004-2005,  2005-2006  and 

2006-  2007  in  accordance  with  the  MOU's  reopener  provision. 

Amendment  #1 ,  amending  the  2003-2005  Memorandum  of  Understanding  so 
implemented  is  on  file  in  the  office  of  the  Board  of  Supervisors  in  Board  File  No.  041060 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 

By:       &^d-//l^Ut^n .  

Elizabeth  Salveson 
Cl;tief  Labor  Attorney 
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Tails 
Ordinance 


File  Number:       041060  Date  Passed: 


Ordinance  adopting  and  implementing  Amendment  #1,  the  negotiated  agreement  that  amends  the 
2003-2005  Memorandum  of  Understanding  between  the  City  and  County  of  San  Francisco  and  the 
San  Francisco  Fire  Fighters  Union,  Local  798,  lAFF,  AFL-CIO  (Unit  1)  by  extending  the  term  of  the 
parties'  agreement  through  June  30,  2007  and  by  implementing  specified  terms  and  conditions  of 
employment  for  fiscal  years  2004-2005,  2005-2006  and  2006-2007  in  accordance  with  the  MOU's 
reopener  provision. 


August  17,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  10  -  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
Absent:  1  -  Alioto-Pier 

September  14,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


City  and  County  of  San  Francisco 


Printed  at  11:22  AM  on  9/15/04 


File  No.  04 1 060  I  hereby  certify  that  the  foregoing  Ordinance 

was  FI.N'ALLV  PASSKI)  on  September  14, 
2004  by  the  Board  of  Super\  LSDrs  of  the  Cil) 
and  County  of  San  Francisco. 
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FILE  NO.  041061 


ORDINANCE  NO  ^34~o4- 


[Memorandum  of  Understanding,] 

Ordinance  adopting  and  implementing  Amendment  #1,  the  negotiated  agreement  that 
amends  the  2003-2005  Memorandum  of  Understanding  between  the  City  and  County  of 
San  Francisco  and  the  San  Francisco  Fire  Fighters  Union,  Local  798,  lAFF,  AFL-CIO 
(Unit  2)  by  extending  the  term  of  the  parties'  agreement  through  June  30,  2007  and  by 
implementing  specified  terms  and  conditions  of  employment  for  fiscal  years  2004-2005, 

2005-  2006  and  2006-2007  in  accordance  with  the  MOU's  reoponcr  provision. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  The  Board  of  Supervisors  hereby  adopts  and  implements  Amendment  #1 
amending  the  2003-2005  Memorandum  of  Understanding  between  the  City  and  County  of 
San  Francisco  and  the  San  Francisco  Fire  Fighters  Union,  Local  798,  lAFF,  AFL-CIO  (Unit  2) 
by  extending  the  term  of  the  parties'  agreement  through  June  30.  2007  and  by  implementing 
specified  terms  and  conditions  of  employment  for  fiscal  years  2004-2005,  2005-2006  and 

2006-  2007  in  accordance  with  the  iVlOU's  reopener  provision. 

Amendment  #1 ,  amending  the  2003-2005  Memorandum  of  Understanding  so 
implemented  is  on  file  in  the  office  of  the  Board  of  Supervisors  in  Board  File  No.  0A106I 

APPROVED  AS  TO  FORM; 
DENNIS  J.  HERRERA,  City  Attomey 

By:  ^W//^//-'^^-^'^^^-- 
Eliz^beth  Saiveson 
CNief  Labor  Attorney 
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Ordinance 


File  Number: 


041061 


Date  Passed: 


Ordinance  adopting  and  implementing  Amendment  #1,  the  negotiated  agreement  that  amends  the 
2003-2005  Memorandum  of  Understanding  between  the  City  and  County  of  San  Francisco  and  the 
San  Francisco  Fire  Fighters  Union,  Local  798,  lAFF,  AFL-CIO  (Unit  2)  by  extending  the  term  of  the 
parties'  agreement  through  June  30,  2007  and  by  implementing  specified  terms  and  conditions  of 
employment  for  fiscal  years  2004-2005,  2005-2006  and  2006-2007  in  accordance  with  the  MOU's 
reopener  provision. 


August  1 7,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 


September  14,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Aramiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


Ayes:  10  -  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
Absent:  1  -  Alioto-Pier 
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File  No.  04 1 06 1  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  September  14, 
2004  by  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco. 
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FILE  NO.       041126   OrU>l.N  A.NC  fc  NO.        ^  -i^-r>^ 

KOa05003 

[Ordinance  setting  San  Francisco's  fiscal  year  2004-2005  property  tax  rate  and 
establishing  pass-through  rate  for  residential  tenants] 

Ordinance  providing  revenue  and  levying  property  taxes  for  City  and  County 
purposes  and  establishing  pass-through  rate  for  residential  tenants  pursuant 
to  Chapter  37  of  the  Administrative  Code  for  the  fiscal  year  ending  June  30, 
2005. 

Be  It  Ordained  by  the  People  of  the  City  aiid  County  of  San  Francisco: 

•    SECTION  1.  Under  and  pursuant  to  the  laws  of  the  State  of  California  and  in 
conformity  therewith  a  tax  is  hereby  levied  for  City  and  County  pui-poses,  for  the  fiscal 
year  ending  June  30,  2005,  on  all  property,  real  and  personal,  in  the  City  and  County  of 
San  Francisco,  except  such  property  as  is  by  law  exempt  from  taxation,  in  the  sum  of  one 
dollar,  three  and  six  hundred  ninety-five  thousandths,  six  hundred  eighty-nine  millionlhs 
cents  ($1.03695689)  on  each  one  hundred  dollars  valuation  of  said  taxable  property  as  the 
same  appears  upon  the  secured  assessment  roll  of  the  said  City  and  County  for  said  fiscal 
year,  which  said  sura  as  aforesaid  is  hereby  apportioned  in  accordance  with  tiic  provisions 
of  Section  18.103  of  the  Charter  to  the  funds  and  accounts  and  for  the  purpose  designated 
as  follows: 

For  the  General  Fund  to  meet  the  expenses  of  die  City  and  Count>'  of  San  Francisco  not 
subject  to  said  limitations  of  Section  18.103  of  the  Charter,  including  the  cost  of  elections,  the 
construction,  maintaining  and  improving  of  streets,  sewers  and  buildings,  parks,  squares, 
playgrounds  and  libraries,  obligations  imposed  by  the  State  Legislative  or  Constitutional 
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enactment,  and  obligations  imposed  by  the  vote  of  the  People  of  the  City  and  County  of  San 
Francisco, 


the  rate  of 

For  the  Library  Preservation  Fund, 
the  rate  of 

For  the  San  Francisco  Children's  Fund, 
the  rate  of 

For  the  Open  Space  Acquisition  Fund, 
the  rate  of 

For  the  County  Superintendent  of  Schools, 
the  rate  of 

For  the  General  Obligation  Bond  Fimd, 
the  rate  of 


$  .81918319^'^ 
.02500000 
.03000000 
.02500000 
.00097335 
.12838968 


SUBTOTAL 

Bay  Area  Air  Quality  Management  District, 
the  rate  of 

Bay  Area  Rapid  Transit  District, 
the  rate  of 


S1.02854622 

.00208539 
■00632528 


Total  Tax  Rate  for  City  and  County  of  San  Francisco 


$1.03695689 


Includes  an  estimated  0.15100000  for  the  State  mandated  tax  shift  to  the  Educational  Revenue 
Augmentation  Fund. 
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SECTION  2.  Pursuant  to  Chapter  37.3(a)(6)(A)  of  the  San  Francisco  Administrative  Code, 
the  Board  of  Supervisors  hereby  determines  that  the  aforesaid  rate  includes  the  properly  tax 
pass-through  rate  for  residential  tenants  of  SO. 024  per  $100  of  as.sessed  value  which  is 
attributable  to  the  general  obligation  bonds  approved  by  voters  between  November  1,  1996 
and  November  30,  1998,  and  repayable  v;ilhin  the  fiscal  year  ending  June  30,  2005. 

Prepared  By:  Approved  As  To  Form: 


Dennis  J.  Herrera,  City  Attorney 


/  j  Controlkr 


Deputy  City^^itonK-y 
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Ordinance  providing  revenue  and  levying  property  taxes  for  City  and  County  purposes  and 
establishing  pass-through  rate  for  residential  tenants  pursuant  to  Chapter  37  of  the  Administrative 
Code  for  the  fiscal  year  ending  June  30,  2005. 


September  21,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrtck.  Peskin,  Sandoval 

September  28,  2004  Board  of  Supervisors  —  fTNALLY  PASSED 

Ayes:  11  -  Alioto-Pier,  Ammiano,  Daly.  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
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FILE  NO. 


041127 


ORDINANCE  NO. 

RO#05004 


[Ordinance  setting  San  Francisco's  Unified  School  District's  fiscal  year  2004-2005 
property  tax  rate  to  be  included  in  the  City's  overall  property  tax  rale] 

Ordinance  providing  revenue  and  ievyinj^  property  taxes  tor  San  i-  rancisco 
Unified  School  District's  purposes  for  the  fiscal  year  endinjj;  June  .>0,  2005. 

Be  It  Ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
SECTION  1.  Under  and  pursuant  to  the  laws  of  the  State  of  California  and  in  conformity 
therewitli  a  tax  is  hereby  levied  for  San  Francisco  Unified  School  District  purposes,  for  the 
fiscal  year  ending  June  30,  2005,  on  all  property,  real  and  personal,  in  the  City  and  County  of 
San  Francisco,  except  such  property  as  is  by  law  exempt  from  taxation,  in  the  sum  of  eight 
and  ninety-two  thousandths,  three  hundred  seventy-five  millionth^  (SO. 08092375 )  cents  on 
each  one  hundred  dollars  valuation  of  said  taxable  property  as  the  same  appears  up^n  the 
secured  assessment  roll  of  the  said  City  and  County  for  said  fiscal  year,  which  said  sum  is 
hereby  apportioned  as  follows: 

For  general  operations,  the  rate  of  $.07698857 
For  general  obligation  bond  debt  service,  the  rate  of  .0038 1 765 

For  debt  service  under  the  Field  Act,  the  rate  of  .0001 1753 


Total 


Prepared  By: 


Approved  As  To  Form: 

Dennis  J.  Herrera,  City  Attorney 
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Ordinance  providing  revenue  and  levying  property  taxes  for  San  Francisco  Unified  School  District's 
purposes  for  the  fiscal  year  ending  June  30,  2005. 


September  2 1 ,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  11  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 

September  28,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


CUy  and  County  of  San  Francisco  i  Printed  at  9:32  AM  on  9/29/04 
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FILE  NO. 


041128 


ORDINANCK  NO.  _J231-0^ 

RO-05005 


[Ordinance  setting  San  Francisco  Conimunily  College  District's  fiscal  year  2004- 
2005  property  tax  rate  to  be  included  in  the  City's  overall  property  tax  rate) 

Ordinance  providing  revenue  and  levying  property  taxes  for  San  Francisco 
Community  College  District  purposes  for  the  fiscal  year  ending  June  30, 
2005. 

Be  It  Ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

SECTION  1.  Under  and  pursuant  to  the  laws  of  the  State  of  California  and  in  conformity 
therewith  a  tax  is  hereby  levied  for  San  Francisco  Community  College  District  purposes,  for 
the  fiscal  year  ending  June  30,  2005,  on  all  property,  real  and  personal,  in  the  Ciiy  and  County 
of  San  Francisco,  except  such  property  as  is  by  law  exempt  from  taxation,  in  the  sum  of  two 
and  six  hundred  eleven  thousandths,  nine  hundred  thirty-six  millionths  (S0.0261 1936) 
cents  on  each  one  hundred  dollars  valuation  of  said  taxable  property  as  the  same  appears 
upon  the  secured  assessment  roll  of  tlie  said  City  and  County  for  said  fiscal  year,  which  said 
sum  is  hereby  apportioned  as  follows: 


For  general  operations,  the  rate  of 

For  general  obUgation  bond  debt  service,  the  rate  of 

Total 


S.01444422 
■01167514 

mwm 


Prepared  By: 


Controller 


Approved  As  To  Form: 
Dennis  J.  Herrera,  City  Attorney 
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Deputy  City  Attorney 
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Ordinance  providing  revenue  and  levying  property  taxes  for  San  Francisco  Comnnunity  College  District 
purposes  for  the  fiscal  year  ending  June  30,  2005. 


September  21,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  11  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 

September  28,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


City  and  County  of  San  Francisco 


Printed  at  9:32  AM  on  9/29/04 
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and  County  of  San  Francisco. 
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in  Committee.  08/16/04 


FILE  NO,  041090 


ORDINANCE  NO.  ^58 


[Ordinance  to  Conditionally  Designate  938-942  Market,  the  Garfield  Building,  as  a  Landmark 
Under  Planning  Code  Article  10.] 

Ordinance  Conditionally  Designating  938-942  Market,  the  Garfield  Building,  As 
Landmark  No.  244  Pursuant  To  Article  10,  Sections  1004  And  1004.4  Of  The  Planning 
Code. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .  Findings 

The  Board  of  Supervisors  hereby  finds  that  938-942  Market,  the  Garfield  Building,  Lot  5 
in  Assessor's  Block  341,  including  its  proposed  penthouse  addition,  once  constructed, 
contingent  on  the  complete  removal  of  its  non-historic  storefronts  and  the  rehabilitation  of  its 
historic  facade  as  identified  in  Planning  Commission  Resolution  No.  16806,  the  Garfield 
Landmark  Designation  Report  and  the  "Rehabilitation  Program  for  the  Garfield  Building"  as 
attached  to  the  Draft  Mills  Act  Contract  for  the  Garfield  Building  before  the  Planning 
Commission  at  its  meeting  of  June  3,  2004,  (which  documents  are  on  file  with  the  Clerk  of  the 
Board  of  Supervisors  under  File  No.   ^^^^^^     and  which  are  incorporated  herein  and  made 
part  hereof  as  though  fully  set  forth,)  will  have  a  special  character  and  special  historical, 
architectural  and  aesthetic  interest  and  value,  and  that  the  building's  designation  as  a 
Landmark  will  further  the  purposes  of,  and  conform  to  the  standards  set  forth  in  Article  10  of 
the  City  Planning  Code. 

(a)  Designation:  The  Garfield  Building  is  hereby  conditionally  designated  as  Landmark 
No.  244.  This  conditional  designation  has  been  approved  by  Resolution  No.  577  of  the 
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Landmarks  Preservation  Advisory  Board  and  Resolution  No.  16806  of  the  Planning 
Commission,  whicli  Resolutions  are  on  file  with  the  Clerk  of  the  Board  of  Supervisors  under 
File  No.  041090     and  which  Resolutions  are  incorporated  herein  and  made  part  hereof  as 
though  fully  set  forth  with  the  exceotion  that  the  Board  finds  that  the  proposed  Project  in  its 
entiretv,  includino  the  penthouse  addition,  will  have  special  architectural  and  aesthetic  interest 
and  value,  as  opposed  to  the  penthouse  addition  itself  havino  historic  merit,  and  that  the 
Board  finds  the  rehabilitation,  including  the  penthouse  addition,  will  be  consistent  with  the 
Secretary  of  the  Interior  Standards  for  Rehabilitation  of  Historic  Structures.  The  conditional 
designation  of  the  Garfield  Building  shall  became  a  final  landmark  designation  at  such  time  as 
the  Planning  Director,  in  consultation  with  the  Landmarks  Preservation  Advisory  Board,  issues 
a  written  determination  that  938-942  Market  has  been  rehabilitated  substantially  in 
accordance  with  the  terms  set  forth  in  Planning  Commission  Resolution  No.  16806,  the 
Garfield  Landmark  Designation  Report,  and  the  "Rehabilitation  Program  for  the  Garfield 
Building"  as  attached  to  the  Draft  Mills  Act  Contract  for  the  Garfield  Building  before  the 
Planning  Commission  at  its  meeting  of  June  3,  2004.  In  the  event  that  938-942  Market  Street 
is  not  determined  to  be  rehabilitated  substantially  in  accordance  with  the  terms  set  forth  in 
those  documents  the  final  landmark  designation  shall  not  take  effect 
(b)  Priority  Policy  Findings 

(1)  Pursuant  to  Planning  Code  Section  302,  this  Board  of  Supervisors  finds  that  this 
ordinance  will  serve  the  public  necessity,  convenience  and  welfare  for  the  reasons  set  forth  in 
Planning  Commission  Resolution  No.  16806  recommending  approval  of  this  Planning  Code 
Amendment,  and  incorporates  such  reasons  by  this  reference  thereto.  A  copy  of  said 
resolution  is  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No.  ^^^^^^  . 

(2)  Pursuant  to  Planning  Code  Section  101 .1 ,  this  Board  of  Supervisors  finds  that  this 
ordinance  is  consistent  with  the  Priority  Policies  of  Section  101 .1(b)  of  the  Planning  Code  and 
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with  the  General  Plan  and  hereby  adopts  the  findings  of  the  Planning  Commission,  as  set 
forth  in  Planning  Commission  Resolution  No.  16806,  and  incorporates  said  findings  by  this 
reference  thereto. 

(c)  Required  Data: 

(1)  The  conditional  Landmark  site  is  located  on  Lot  5  in  Assessor's  Block  341  and  is 
bounded  by  Market  Street  to  the  south,  Mason  Street  to  the  west,  and  Eddy  Street  to  the 
north.  The  Garfield  Building  is  L-shaped  in  plan  and  has  street  frontages  on  both  Market  and 
Mason  Streets. 

(2)  The  characteristics  of  the  conditional  Landmark  which,  when  rehabilitated,  will 
justify  its  final  designation  as  a  landmark,  are  described  in  the  Landmark  Designation  Report 
adopted  by  the  Landmarks  Preservation  Advisory  Board  on  May  5,  2004,  Planning 
Commission  Resolution  No.  16806,  and  other  supporting  materials  contained  in  Planning 
Department  Docket  No.  2003.0584L.  In  brief,  the  National  Register  characteristics  of  the 
conditional  landmark  which,  once  rehabilitated,  will  justify  its  final  designation  as  a  landmark 
are  as  follows: 

Its  association  with  its  original  owner  Elise  Abigail  Drexler,  one  of  the  first  active 
woman  landowners/developers  in  San  Francisco  who  managed  extensive  real  estate  holdings 
for  over  fifty  years  and  was  an  astute  businesswoman  listed  in  Who's  Who  Among  the 
Women  of  California  in  1922  {National  Register  Criterion  B);  its  value  as  an  excellent  example 
of  retail  building  constructed  in  the  aftermath  of  the  1906  earthquake  and  fire  and  now  part  of 
the  Kearny/Market/Mason/Sutter  Conservation  District,  its  exhibition  of  characteristics  of  retail 
in  this  District,  including  typical  height,  scale,  massing,  color,  detailing  and  retail  base;  its 
status  as  a  surviving  example  of  the  body  of  post-earthquake  work  designed  by  architects 
James  and  Merritt  Reid,  one  of  San  Francisco's  most  prominent  architecture  firms  of  the  late 
nineteenth  and  early  twentieth  centuries;  its  uniquely  shaped  floor  plate  and  its  street 
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presence  on  both  the  east  and  north  sides  of  the  historic  Mechanic's  Savings  Bank  Building 
which  lend  it  additional  importance  as  a  significant  building  in  the  Kearny/Market/Mason/Sutter 
Consen/ation  District  (National  Register  Criterion  C). 

(3)  The  particular  exterior  features  that  should  be  preserved,  or  replaced  in-kind  as 
determined  necessary,  are  those  described  in  the  Garfield  Landmark  Designation  Report, 
which  can  be  found  in  the  case  docket  2003.0587L,  and  which  is  incorporated  in  this 
designation  ordinance  as  though  fully  set  forth.  In  brief,  the  description  of  the  particular 
features  that  should  be  preserved,  once  the  Garfield  Building  has  been  rehabilitated,  are  as 
follows: 

(a)  Brick  masonry  and  terra  cotta  exterior  fagades  facing  Market  and  Mason  Streets; 

(b)  The  building's  height,  scale,  color,  windows,  cladding,  trim  materials  and  detailing; 

(c)  Those  features  called  out  in  the  "Maintenance  Program  for  the  Garfield  Building" 
as  attached  to  the  Draft  Mills  Act  Contract  for  the  Garfield  Building  before  the  Planning 
Commission  at  its  meeting  of  June  3,  2004,  (which  document  is  on  file  with  the  Clerk  of  the 
Board  of  Supervisors  under  File  No.  0^^090  ). 

Section  2.  The  property  shall  be  subject  to  further  controls  and  procedures,  pursuant 
to  this  Board  of  Supervisor's  Ordinance  and  Planning  Code  Article  10. 

APPROVED  AS  TO  FORM:  RECOMMENDED: 
DENNIS  J.  HERRERA,  City  Attorney  PLANNING  COMMISSION 
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Date  Passed: 


Ordinance  Conditionally  Designating  938-942  Market,  the  Garfield  Building,  as  Landmark  No  244 
pursuant  to  Article  1,  Sections  1004  and  1004  4  of  the  Planning  Code. 


September  14,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 

McGoldrick,  Peskiii,  Sandoval 

September  2 1 ,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
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FILE  NO.  031988 


ORDINANCE  NO.  2<^9- 


[Interdepartmental  Transfer  -  Block  2870,  Lot  48,] 

Ordinance  transferring  jurisdiction  of  the  real  property  identified  as  Assessor's  Block 
2870,  Lot  48,  from  the  Department  of  Public  Works  to  the  Recreation  and  Park 
Department;  adopting  findings  that  the  transfer  is  consistent  with  the  General  Plan  and 
section  101.1  of  the  Planning  Code,  and  requesting  official  actions  in  connection  v;ith 
this  Ordinance. 

Note:  Additions  are  single-underline  italics  'l  imes  New  Roman; 

deletions  are  strikethrou^h  italics  Times  Nt'\<'  Roman. 
Board  amendment  additions  are  doubje  underlined. 
Board  amendment  deletions  are  etrikoinroug^normal. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  Findings. 

(a)      Real  property  identified  as  Assessor's  Block  2870,  Lot  48,  is  currently 
designated  as  a  P  (Public)  zoning  use  and  OS  (Open  Space)  height/bulk  classification  in  the 
Zoning  Map  of  the  City  and  County  of  San  Francisco.  This  property,  bounded  by  Clipper 
Street,  Diamond  Heights  Boulevard,  and  Portola  Drive,  is  unimproved  and  contains  large 
stands  of  trees,  which  buffer  the  property  from  the  sights  and  sounds  of  tfie  adjacent 
roadways.  This  property  was  the  focus  of  Ordinance  No.  0263-03  that  authorized  an 
exchange  of  the  subject  property  with  privately-owned,  unimproved  property  on  Edgehill 
Boulevard  for  purposes  of  residential  development  on  the  subject  property.  A  copy  of  this 
Ordinance  is  on  file  with  the  Clerk  of  the  Board  of  Supen/isors  in  File  No.  031 545.  However, 
the  subject  property,  surrounding  neighborhood,  and  general  public  interest  would  be  better 
served  if  the  property  were  dedicated  to  parkland  purposes  under  the  junsdiction  of  the 
Recreation  and  Park  Department. 

Supervisor  Dufty  ^  HsU^^A^ 
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(b)  In  a  letter  dated    ^-^0  -^3.  2003,  the  Planning  Department  determined  that 
the  proposed  transfer  was  consistent,  on  balance,  with  the  General  Plan  and  the  eight  priority 
policies  of  Planning  Code  Section  101.1.  Said  letter  is  on  file  with  the  Clerk  of  the  Board  of 
Supervisors  in  File  No.    0^1^^^        and  is  incorporated  herein  by  reference. 

(c)  The  Planning  Department  also  analyzed  this  legislation  pursuant  to  the 
California  Environmental  Quality  Act  (California  Public  Resources  Code  sections  21000  et 
seq.)  and  determined  that  the  transfer  was  exempt  from  environmental  review.  Said 

determination  is  on  file  with  the  Clerk  of  the  Board  of  Supervisors  in  File  No.    n  3/  ^(f<f   

and  is  incorporated  herein  by  reference. 

(d)  The  Board  of  Supervisors  hereby  adopts  the  findings  set  forth  in  subsections  (b) 
and  (c)  as  its  own. 

Section  2.  Notwithstanding  Ordinance  No.  0263-03  and  the  procedures  set  forth  in 
Administrative  Code  sections  23.1 1  et  seq.  concerning  interdepartmental  transfers  of 
property,  the  Board  hereby  transfers  jurisdiction  of  the  real  property  identified  as  Assessor's 
Block  2870,  Lot  48,  from  the  Department  of  Public  Works  to  the  Recreation  and  Park 
Department. 

Section  3.  The  Board  authorizes  and  directs  the  Mayor,  Clerk  of  the  Board,  Director  of 
Property,  Director  of  Public  Works,  and  General  Manager  of  the  Recreation  and  Park 
Department  to  take  any  and  all  actions  that  they  or  the  City  Attorney  may  deem  necessary  or 
advisable  in  order  to  effectuate  the  purpose  and  intent  of  this  Ordinance  including,  without 
limitation,  the  recordation  of  the  property  transfers  in  the  Official  Records  of  the  City  and 
County  of  San  Francisco. 
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Ordinance 


File  Number: 


031988 


Date  Passed: 


Ordinance  transferring  jurisdiction  of  the  real  property  identified  as  Assessor's  Block  2870,  Lot  48, 
from  the  Department  of  Public  Works  to  the  Recreation  and  Park  Department;  adopting  findings  that 
the  transfer  is  consistent  with  the  General  Plan  and  Section  101 .1  of  the  Planning  Code,  and 
requesting  official  actions  in  connection  with  this  Ordinance. 


September  21,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  1 1  -  Alioto-Pier,  Ajnmiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 

September  28,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


CUy  and  County  of  San  Francisco  1  Printed  al  9:32  AM  on  9/29/04 
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FILE  NO.       040557   ORDINANCE  NO  ^^O-O^/- 


[Update  of  Traffic  Code  reference  pertaining  to  Taxicab  Stands] 

Ordinance  amending  Section  39  of  the  San  Francisco  Traffic  Code,  updating  Section 

referenced  in  the  San  Francisco  Police  Code  pertaining  to  Taxicab  Stands. 

Note:  Additions  are  sin^lt-xmtkrlme  italics  Times  New  Roman. 

deletions  are  strikcthKou^h  italics  Times  /Vov  Roman. 
Board  amendment  additions  are  double  underlined. 
Board  amendment  deletions  are  Gtrikethrough  normal. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco 
Section  1.  The  San  Francisco  Traffic  Code  is  hereby  amended  by  amending  Section 
39  as  follows: 

SEC.  39,  TAXICAB  STANDS. 

(a)  Taxicab  stands  designated  as  such  pursuant  to  the  provisions  of  SocUon 
1117,  Article  16,  Chapter  Vlll,  Part  II,  of-the  Municipal  Section  i  1  (>■'<.  Ana  U-  :''>  of  ihc 
Police  Code  shall  be  marked  with  such  signs,  wording  or  colors  as  may  be  designated 
by  the  Department  of  Parking  and  Traffic. 

(b)  It  shall  be  unlawful  for  the  operator  of  any  vehicle  other  than  a  vehicle  duly 
authorized  by  the  Chief  of  Police  to  occupy  space  in  any  stand  referred  to  in 
Subsection  (a)  of  this  Section  at  any  time  of  the  day  or  night. 


APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,,City  Attorney 


By:  I  yfcfc^  \\)^nP^I 
CTIRISTIANE  HAYASHI  ^ 
Deputy  City  Attorney 
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Ordinance  amending  Section  39  of  the  San  Francisco  Traffic  Code,  updating  Section  referenced  in 
the  San  Francisco  Police  Code  pertaining  to  taxicab  stands. 


September  21,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoidrick,  Peskin,  Sandoval 

September  28,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  li  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoidrick,  Peskin,  Sandoval 


CUy  and  County  of  San  Francisco  1  P^"'*^^  at  9:32  AM  on  9/29/04 
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FILE  NO.  040558 


ORDINANCE  NO  -  0</. 


[Ordinance  amending  Police  Code  to  extend  commercial  passenger-carrying  vehicle 
restriction  on  Lyon  Street  nortli  of  Green  Street  ] 

Ordinance  amending  Section  1183.17  of  the  San  Francisco  Police  Code,  adding  two 
blocks  of  Lyon  Street  to  the  existing  passenger-carrying  commercial  vehicle  restricted 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco. 

Section  1,  The  San  Francisco  Police  Code  is  hereby  amended  by  amending  Section 
1 1 83. 1 7,  to  read  as  follows: 

SEC.  1183.17.  RESTRICTED  AREAS.  Union  Street,  between  Stemer  and  Lyon 
Streets,  and  Lyon  Street,  between  Lombard  Francisco  and  Green  Street. 

APPROVED  AS  TO  FORM: 


areas. 


Note: 


Deputy  City  Attorney  ^ 


MTA:  Department  of  Parking  and  Traffic 
BOARD  OF  SUPERVISORS 


DOCUMENTS  DEPT. 
OCT  1  9  2004 


Page  1 
7/21/2004 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


City  and  County  of  San  Francisco 


Tails 


City  Hall 
1  Dr  Carlton  B.  Goodlelt  Place 
San  Francisco,  CA  941 02-4689 


Ordinance 


File  Number: 


040558 


Date  Passed: 


Ordinance  amending  Section  1183.17  of  the  San  Francisco  Police  Code,  adding  two  blocks  of  Lyon 
Street  to  the  existing  passenger-carrying  commercial  vehicle  restricted  areas. 


September  2 1 ,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  II  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 

September  28,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  11  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
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F!LE  NO.  040685 


ORDINANCE  NO. 


2.4/2 -^^^ 


[Establishing  and  acimimslering  a  Supplemental  Tax  Deferred  Plan.] 

Ordinance  amending  the  San  Francisco  Administrative  Code  by  adding  Sections  16.62  through 
16.62-3  requiring  that  certain  lump  sum  payments  be  transferred  to  a  Supplenienlal  1  a\ 
Deferred  Plan. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  The  San  Francisco  Administrative  Code  is  hereby  amended  by  adding  Sections 
16.62  through  16.62-3,  to  read  as  follows: 

SEC.  16.62.  ESTABLISHMENT  OF  A  SVPPLEMENTAL  TAX  DEFERRED  PI  AN. 

The  Retirement  Board  shall  establish  and  administer  a  Supplemental  Tax  Deferred  Finn  ( "401 1  a)  Plan'  or  'Plan'). 
SEC.  16.62-1.  PURPOSE. 

The  purpose  of  this  Plan  is  to  offer  employees  of  the  Citv  and  County  of  San  f-'rancisco,  the  San  Francisco  Unified 
School  District,  the  San  Francisco  Coniinunity  Collcfie  District  and  the  Superior  Court  of  California.  County  of  San 
Francisco,  a  Supplemental  Tax  Deferred  Plan  to  provide  for  the  deferred  tcLxatton  of  accumulated  vacation,  sick  leave  or 
other  compensation  defined  in  the  Adoption  Agreement  which  is  earned  bv  and  payable  to  such  employees  on  account  of  i 
and  after  their  separation  from  employment.  The  City  and  County  of  San  Francisco  does  not  and  cannot  represent  or 
guarantee  that  any  particular  federal  or  state  income,  payroll  or  other  tax  consequence  will  occur  by  reason  of 
participation  in  this  Plan  nor  whether  there  will  be  sains  or  losses  on  moneys  paui  into  this  Plan. 

SEC.  16.62-2  ADMINISTRATION  BY  RETIREMENT  BOARD. 

The  Retirement  Board  shall  have  the  exclusive  authority  to  adopt  such  rules  and  regulatiorts.  and  to  prescribe  such 
forms,  as  it  deems  necessary  to  carry  out  the  purposes  of  the  Plan.  The  Retirement  Board  shall  manaze  the  Plan  in 
compliance  with  federal  and  state  tax  laws  so  that  Plan  benefits  do  not  conflict  with  or  reduce  benefits  under  the  Retirement 
System.  The  Retirement  Board  may  employ  consultants  to  advise  the  Board  concemine  the  administration  and  invcsrmfnt 
of  such  funds  as  may  be  established. 

The  Retirement  Board  may  contract  with  a  financially  responsible  independent  contractor  to  ad/nmtsler  and 
coordinate  the  Plan  under  the  direction  of  the  Retirement  Board.  The  Retirement  Board  may,  in  its  discretion,  establish 
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guidelines  or  regulations  for  the  bonding  of  any  such  contractor  or  any  other  person  who  handles  funds  or  other  assets  of 
the  Plan.  Any  such  contractor  shall  agree  to  be  responsible  to  the  Cit\>  and  County  of  San  Francisco  for  any  and  all 
serx'ices  performed  by  a  subcontractor,  assignee  or  designee  of  contractor. 

SEC.  16.62-3.  ADMINISTRATIVE  COSTS. 

The  reasonable  and  necessary  administrative  costs  of  this  Plan  shall  be  borne  by  participants  or  by  any  contractor 
appointed  hereunder. 


APPROVED  AS  TO  FORM: 


DENNIS  J.  HERRERA,  City  Attorney 


DAN  MAGUIRE 
Deputy  City  Attorney 
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Ordinance  amending  the  San  Francisco  Administrative  Code  by  adding  Sections  16.62  through  16.62- 
3  requiring  that  certain  lump  sum  payments  be  transferred  to  a  Supplemental  Tax  Deferred  Plan. 


September  21,  2004  Board  of  Supervisors  —  AMENDED,  AN  AMENDMENT  OF  TI  IE  WHOLE 
BEARING  NEW  TITLE 

Ayes:  11  -  Alioto-Pier,  Ammiano,  Daly,  Dufiy,  Elsbemd,  Cionzalez,  Ma,  Maxwell. 
McGoldrick,  Peskin,  Sandoval 

September  21,  2004  Board  of  Supervisors  —  PASSED  ON  HRST  READING  AS  AMENDED 

Ayes:  11  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma.  Maxwell. 
McGoldrick,  Peskin,  Sandoval 

September  28,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  11  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gon/.;ile/,  Ma.  .NLiw-cli. 
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FILE  NO.  040685 


ORDINANCE  NO, 


[Establishing  and  administering  a  Supplemental  Tax  Deferred  Plan  ] 

Ordinance  amending  the  San  Francisco  Administrative  Code  by  addinjj  Sections  16.62  through 
16.62-3  requiring  that  certain  lump  sum  payments  be  transferred  to  a  Suppiemcnlal  1  a\ 
Deferred  Plan. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  The  San  Francisco  Administrative  Code  is  hereby  amended  by  adding  Sections 
16.62  through  16.62-3,  to  read  as  follows: 

SEC.  16.62  .  ESTABLISHMENT  OF  A  SUPPLEMENTAL  TAX  DEFERRED  PLAN. 

The  Retirement  Board  shall  establish  and  administer  a  Supplemenial  Tax  Deferred  Flan  ( '  401(a)  Plan'  or  ~Plan') 
SEC.  16.62-1.  PURPOSE. 

The  purpose  of  this  Plan  is  to  offer  employees  of  the  Citv  and  County  of  Sun  Francisco,  the  San  Francisco  Unified 
School  District,  the  San  Francisco  Community  Collcije  District  and  the  Superior  Court  nf  California,  County  of  San 
Francisco,  a  Supplemental  Tax  Deferred  Plan  to  provide  for  the  deferred  tcLxation  of  accumulated  vacation,  sick  leave  or 
other  compensation  defined  in  the  Adoption  Agreement  which  is  earned  bv  and  payable  to  such  employees  on  account  of 
and  after  their  separation  from  employment.  The  Citv  and  County  of  San  Francisco  does  not  and  cannot  represent  or 
guarantee  that  any  particular  federal  or  state  income,  payroll  or  other  tax  consequence  h  i//  occur  by  reason  of 
participation  in  this  Plan  nor  whether  there  will  be  ?ains  or  tosses  on  moneys  paid  into  this  Plan. 

SEC.  16.62-2  ADMINISTRATION  BY  RETIREMENT  BOARD. 

The  Retirement  Board  shall  have  the  exclusive  authority  to  adopt  such  rules  and  regulations,  and  to  prescribe  such 
forms,  as  it  deems  necessary  to  carry  out  the  purposes  of  the  Plan.  The  Retirement  Board  shall  nianaec  the  Plan  in 
compliance  with  federal  and  state  tax  laws  so  that  Plan  benefits  do  not  conflict  with  or  reduce  benefits  under  the  Retiremqu 
System.  The  Retirement  Board  may  employ  consultants  to  advise  the  Board  concerning  the  administration  and  in\cstment 
of  such  funds  as  may  be  established. 

The  Retirement  Board  may  contract  with  a  financially  responsible  independent  contractor  to  administer  and 
coordinate  the  Plan  under  the  direction  of  the  Retirement  Board,  '['he  Retirement  Board  may,  in  its  discretion,  establish 
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guidelines  or  regulations  for  the  bonding  of  any  such  contractor  ur  any  other  person  who  handle.^  funds  or  other  assets  of 
the  Plan.  Any  such  contractor  shall  agree  to  be  responsible  to  the  City  and  County  of  San  Francisco  for  any  and  all 
services  performed  by  a  subcontractor,  assignee  or  designee  of  contractor. 

SEC.  16.62-3.  ADMINISTRATIVE  COSTS. 

The  reasonable  and  necessary  administrative  costs  of  this  Plan  shall  be  home  by  participants  or  by  any  contractor 
appointed  hereunder. 


APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


DAN  MAGUIRE  ^ 
Deputy  City  Attorney 
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Ordinance  amending  the  San  Francisco  Administrative  Code  by  adding  Sections  16.62  through  16.62- 
3  requiring  that  certain  lump  sum  payments  be  transferred  to  a  Supplemental  Tax  Deferred  Plan. 
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September  28,  2004  Board  of  Supervisors  —  FINALLY  PASSED 
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and  County  of  San  Francisco. 


File  No.  040685 


City  and  County  of  San  Francisco 
Tails  Report 


2 


Printed  at  9:32  AM  on  9/29/04 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


FILE  NO.  041035 


ORDINANCE  NO  ^^3' 


[Amendment  of  San  Francisco  Traffic  Code  pertaining  to  Speed  Limits  on  Market  Street] 
Ordinance  amending  Sections  176.14  and  175.32  of  the  San  Francisco  Traffic  Code, 
modifying  speed  limits  on  portions  of  Market  Street. 

Note:  Additions  are  single-underline  italics  Times  New  Roman'. 

deletions  are  ^rmke(ht  on^h  iUilics  Times  Now  Roman. 
Board  amendment  additions  are  double  underlined. 
Board  amendment  deletions  are  ctrikothrough  normal. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco 
Section  1.  The  San  Francisco  Traffic  Code  is  hereby  amended  by  amending  Section 
176.14  as  follows: 

A  prima  facie  speed  limit  of  35  miles  per  hour  is  hereby  established  on  Portola  Drive 
from  St.  Francis  Circle  to  Corbett  Avenue,  north  and  south  sides,  Market  Street  from 
Corbett  Avenue  to  Eureka  Danvers  Street,  north  and  south  sides. 

Section  2.  The  San  Francisco  Traffic  Code  is  hereby  amiended  by  amending  Section 
175.32  asfollov^s: 

A  prima  facie  speed  limit  of  30  miles  per  hour  is  hereby  established  on  Market  Street 
between  Franklin  Danvers  Street  and  Eureka  Casiro  Street. 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


CHRISTIANE  HAYASHI 
Deputy  City  Attorney 
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[Settlement  of  Lawsuit]  • 

Ordinance  authorizing  settlement  of  the  lawsuit  filed  by  Constance  d  )  against  the 
City  and  County  of  San  Francisco  for  $500,000;  the  lawsuit  was  filed  c    May  16.  2003  in 
San  Francisco  Superior  Court,  Case  No.  420-576;  entitled  Constance  C  -iq.  et  a!.,  v.  City 
and  County  of  San  Francisco,  et  al. 
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Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisc:.; 

Section  1.  The  City  Attorney  is  hereby  authorized  to  settle  the  actio'  entitled 
Constance  Onq,  et  al.,  v.  City  and  County  of  San  Francisco,  et  al..  San  Frcficisco  Superior 
Court,  Court  No.  420-576  by  the  payment  of  $500,000. 

Section  2.  The  above-named  action  was  filed  in  San  Francisco  Su|  ;  rior  Court  on 
May  16,  2003,  and  the  following  parties  were  named  in  the  lawsuit:  Plaintr^  Constance  Ong 
and  Defendant  City  and  County  of  San  Francisco. 


APPROVED  AS  TO  FORM  AND 
RECOMMENDED: 

DENNIS  J.  HERRERA 
City  Attorney 


JOANNE  HOEPER 
Chief  Trial  Deputy 

FUNDS  AVAILABLE: 


Edward  HARRiNi^TON 

Controller 
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Ordinance  authorizing  settlement  of  the  lawsuit  filed  by  Constance  Ong  against  the  City  and  (;:ounty  of 
San  Francisco  for  $500,000;  the  lawsuit  was  filed  on  May  16,  2003  in  San  Francisco  Superior  Court, 
Case  No.  420-576;  entitled  Constance  Ong,  et  al.,  v.  City  and  County  of  San  Francisco,  et  al. 
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September  28,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  11  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma.  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
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As  amended  in  connnnittee 
September  15,  2004. 


FILE  NO.  _041 171   ORDINANCL  NO  Z^^ 

RO#05006 
SA#06 


[To  appropriate  funding  to  the  ranked-choice  voting  community  education  and  ethnic  media 
outreach  program  for  radio  and  print  ads]. 


Ordinance  appropriating  $75,000  from  the  General  Fund  Reserve  to  implement  the 
ranked-choice  voting  community  education  and  ethnic  media  outreach  plan  for  the 
Department  of  Elections  for  fiscal  year  2004-05. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .     Funds  are  hereby  appropriated  for  FY  2002-03  as  foilovvs: 


Department 
And  Number 

Fund 

1G-AGF-AAA 
General  Fund 

Funding  Sources 

097-097GR 
(XXXXXX) 


Sources  of  Funds  and 
Purpose  of 
Appropriation 
Department 

GEN 

General  City 
Responsibilities 

General  Fund  Reserve 


Amount 


Debit 

Program 

FCZ 

General  City 
Responsibilities 

$75,000 


Credit 
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RO#05006 
SA#06 


Department 
And  Number 

Fund 

1G-AGF-ACP 
General  Fund 
Funding  Uses 
Project 

PRG041 

021-02700 

(805013) 


Sources  of  Funds  and  Amount 
Purpose  of  Debit 
Appropriation 

Department  Program 
REG  FCH 
Elections  Elections 


Prop  A  Implementation 
Professional  and 
Specialized  Services 

Total  $75,000 


Credit 


$75,000 


$75,000 


APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 

By:   

Deputy  City  Attorney 


FUNDS  AVAIUBLE 
EDWARD  M.  HARRINGTON 
Controller 

Dw.     See  original  for  signature 
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Date  Passed: 


Ordinance  appropriating  $75,000  from  the  General  Fund  Reserve  to  implement  the  ranked-choice 
voting  community  education  and  ethnic  media  outreach  plan  for  the  Department  of  Elections  for  fiscal 

year  2004-05. 


September  21,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  1 1  -  Aiioto-Pier,  Ammiano,  Daly,  Dufty,  ELsbcmd,  Gonzalez,  Ma.  Maxwell. 
McGoldrick,  Peskin,  Sandoval 

September  28,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes;  11  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell. 
McGoldrick,  Peskin,  Sandoval 


File  No.  04 1 17 1  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  September  28, 
2004  by  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco. 


SEP  S0« 

Date  Approved 


File  No.  041171 


City  and  County  of  San  Francisco 
Tails  Report 


2 


Printed  at  9:32  AM  on  9/29/04 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


FILE  No.  041174 


Ordinaiicf  No. 

kO»rtJ5001 
SA»42-01 


[To  appropriate  bond  proceeds  for  the  demolition  and  other  pre-construclion  activities  for 
renovation  and  replacennent  of  California  Acadenny  of  Sciences  facilities.] 

Ordinance  appropriating  $8,075,000  of  2000  Academy  of  Sciences  bond  proceeds  for 
capital  improvement  projects  on  CAS  facilities  in  Golden  Gate  Park  for  Department  of 
Recreation  and  Parks  and  the  Department  of  Public  Works  for  fiscal  year  2004-05, 
placing  $8,075,000  on  reserve. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1 .     Funds  are  hereby  appropriated  for  FY  2004-05  as  follows: 


Department  Sources  of  Funds  and 

And  Number  Purpose  of  Debit 
Appropriation 

Fund  Department  Program 

3C-XCF-04A  REC  ECS  - 

2000  Academy  of  Department  of  Recreation     Capital  Projects 

Sciences  and  Park 


Amount 


Credit 


Funding  Sources 
Project 

CRPCAS-BP04 

800-80111 

(REC3CXCF04A) 


2004  Bond  Proceeds 
Proceeds  from  Sale  of 
Bonds 


Mayor's  Office 
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RO  #05001 
SA#42-01 


Department 
And  Number 

Fund 

3C-XCF-04A 
2000  Academy  of 
Sciences 
Funding  Uses 
Project 

CRPCAS-MP0199 

067-06700 

(REC3CXCF04A) 


Sources  of  Funds  and 

Purpose  of  Debit 

Appropriation 

Department  Program 

REC  ECS  -  Capital 

Department  of  Recreation  Projects 
and  Park 


Master  Plan  -  General 
BIdg.,  Structures  & 
Improv't  Project-Budget 


Amount 


Credit 


$8,075,000 


Total  3C-XCF-04A 


$8,075,000 


$8,075,000 


Section  2.  Funds  in  the  amount  of  $8,075,000  are  hereby  placed  on  reserve  to  be 
released  by  the  Controller  upon  the  completion  of  the  2000  Academy  of 
Sciences  bond  sale. 


APPROVED  AS  TO  FORM; 
DENNIS  J.  HE^ERA,  City  Attomey 

Deputy  City  Attorney 


FUNDS  AVAILABLE 
EDWARD  M.  HARRINGTON 
Controllers'^  / 
By: 


Mayor's  Office 
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Ordinance  appropriating  $8,075,000  of  2000  Academy  of  Sciences  bond  proceeds  for  capital 
improvennent  projects  on  CAS  facilities  in  Golden  Gate  Park  for  Department  ol  Recreation  and  Parks 
and  the  Department  of  Public  Works  for  fiscal  year  2004-05,  placing  $8,075,000  on  reserve. 


September  21,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  11  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell. 
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McGoldrick,  Peskin,  Sandoval 


Ciiy  and  County  of  San  Francisco 


File  No.  041 174  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  September  28, 
2004  by  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco. 


File  No.  041174 


City  and  County  of  San  I'rancisco 
Tails  Report 


2 


Printed  at  9:32  AM  on  9/29/04 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


AMENDMENT  OF  THE  WHOLE  -  9/15/04 

File  NO.      041172  ORDINANCE  NO.  ^^'^'C^ 


[Reenacting  a  Disadvantaged  Business  Enterprise  Program.] 

Emergency  ordinance  amending  the  San  Francisco  Administrative  Code  by  adding 

Section  14A.03  to  Chapter  14A  to  reenact  a  Disadvantaged  Business  Enterprise 

Program  and  suspend  Chapter  12D.A,  make  applicable  certain  emergency  contracting 

procedures,  and  provide  for  data  collection  to  ensure  nondiscrimination  in  City 

contracting;  adopting  declaration  of  emergency. 

Mote;  This  entire  ordinance  is  new. 

Additions  are  simple-underline  iialics  Tiine^  .Vru-  Roman: 
deletions  are  .•Unkelhrouiih  ihilica  limf.',  Rttmun. 
Board  amendment  additions  are  doubJg.u.nd 
Board  amendment  deletions  are  Bt4k 

Be  it  ordained  by  the  Peopie  of  the  City  and  Coi.intv  of  San  Francisco; 


Seolior, '', .  Declatation  of  Emergency  under  Section  2.107  of  ihe  Ssn  F'-d'-'ciscc 
Charter. 

Sect'on  2,107  ot  the  San  Francisco  Charter  authorizes  passage  of  an  emergency 
ordinance  in  cases  of  public  emergency  affecting  life,  health,  property,  or  for  the  unintenupted 
operation  of  any  City  or  County  department  or  office  required  to  comply  with  time  limitations 
as  established  by  law.  The  Charter  provides  that  an  emer;g||Dqy^Qrdi_nance_rTiay  oe  reenacted 
uponjhe  same  terms  and  conditions  applicable  to  its  initial  enactment.  The  Board  of 
Supen/isors  hereby  finds  and  declares  that  an  actual  emergency  e.xists  that  requires  Ihe 
passage  of  this  Emergency  Ordinance.  This  emergency  declaration  is  based  on  the  followinQ: 

1 ,       The  City  and  County  of  San  Francisco  and  it_s  departrrients  are  enaaqedon  ao 
onooina  basis  in  a  large  number  of  public  services  and  projects  that  are  vital  to  the  health. 
safety  and  welfare  of  San  Francisco  and  its  citizens,  such  as  the  construction  and  repair  of 
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energy,  water,  and  transportation  equipment  and  facilities,  and  the  provision  of  social. 
medical,  public  safety  and  other  services  to  San  Franciscans.  Many  of  these  services  and 
projects  are  required  or  authorized  bv  law. 

2.  In  order  to  perform  these  services  and  accomplish  these  projects,  the  City  often 
enters  into  contracts  with  outside  entities.  The  ability  to  bid,  negotiate,  award  and  enforce 
contracts  in  a  timely  manner  is  often  critical  to  the  accomplishment  of  public  projects  and 
services.  In  order  to  receive  funding  and/or  secure  or  maintain  legal  authorization  to  proceed. 
the  City  may  be  under  an  obligation  to  execute  proiects  or  deliver  services  according  to  a 
determined  timeline.  Failure  to  meet  these  requirements  mav  jeopardize  receipt  of  funding  or 
authorityjo  proceed  with  a  needed  project  or  service.  Failure  to  proceed  in  a  timely  manner 
with  public  proiects  and  services  mav  ieopardize  public  health  and  safety,  or  damage  public 
property. 

3.  On  July  26.  2004.  in  Coral  Construction,  Inc.  v.  City  and  County  of  San 
Francisco  (Sup.  Ct.  No.  421249).  the  San  Francisco  Superior  Court  entered  an  order 
enjoining  the  City  from  enforcing  or  attemptino  to  enforce  substantial  provisions  of  the  City's 
MinoritvAA/omen/Local  Business  Utilization  Ordinance.  The  iniunction  became  effective 
immediately. 

4.  Because  of  uncertainty  over  the  scope  and  effect  of  the  injunction,  and  in  order 
to  continue  contracting  for  vital  public  projects  and  services,  the  Board  of  Supervisors  adopted 
an  emergency  ordinance  establishing  an  interrim  Disadvantaged  Business  Enterprise 
Program. 


5.      The  Court  subsequently  denied  the  City's  requests  for  an  automatic  or 
discretionary  stay  of  the  injunction.  On  August  23.  2004.  the  Court  issued  an  order  that 
clarified  the  scope  of  the  injunction.  As  clarified,  the  iniunction  prohibits  the  City  from 
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enforcing  identified  sections  of  the  12D.A  ordinance  in  coniunction  with  any  contract  for  whiqh 
"bids  or  proposals  are  advertised  or  solicited  on  or  after  July  26.  2004  ' 

6.      The  City  is  appealing  the  iniunction  and  seeking  a  st  i .  '   '      •  •  ■■■ 

At  this  time,  it  is  uncertain  whether  or  not  the  injunction  will  be  sta  . 

further  altered.  At  the  same  time  that  the  Citv  is  pursuing  relief  through  ■  o  Mavor. 

the  Board  of  Supervisors,  and  City  departmeni'        i  i  ■  u     '  -  o  public, 

are  working  to  develop  a  permanent  replacefiiri  li     i:  .  ,  ..  ess 

Utilization  Ordinance  to  be  used  if  relief  through  the  courts  is  not  for^hconung   Because  oublic 
contracting  legislation  raises  complex  issues  of  policy,  administration  ancJ  lav/  i:::,'  'lonal  tinrte 
is  needed  to  finalize  permanent  leoislation.  Failure  to  extend  the  emergen  ./     i    :■     v, n 
cause  confusion  and  could  disrupt  vital  contracting  processes.  Accordir  n  .  ' 
and  declares  that  a  continuing  emergency  exists  that  reguires  this  ordinance  to  become 
effective  immediately.  This  emergency  ordinance  will  ensure  that  the  Citv  inn  's  'iepartmeQig 
are  able  to  comply  with  time  limits  established  by  law  for  entering  into  c 
performing  various  public  works  and  functions,  and  will  safeguard  public  health,  safety  and 
property. 

Section  2.     The  San  Francisco  Administrative  Code  is  hereby  amended  by  adding 
Section  14A.03  to  Chapter  14A  to  read  as  follows: 
SEC.  14A.03.  KEEN  ACTING  EMERGENCY  ORDINANCE. 

The  emergency  ordinance  enacted  hv  the  Board  of  Supervisors  on  Au^^iisi  10.  2004.  which 
amended  the  San  Francisco  Administrative  Code  bv  addino  Chapter  14A  to  establish  a  Disadvantaeed 
Business  Enterprise  Program  and  suspend  Chapter  12D.A:  adopted  a  declaration  of  emergency:  made 
applicable  certain  emergency  contracting  procedures;  and  provided  for  data  collection  to  ensure 
nondiscrimination  in  City  contractin^j,  is  hereby  reenacted  as  provided  under  Section  2.107  of  the  San 
Francisco  Charter  on  the  samo  torms  and  Gonditions  applioablo  to  its  intitial  onnactmont. 
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This  ordinance  shall  become  effective  and  operative  immediately  upon  passage,  and  shall 
expire  on  the  61st  day  following  passage  unless  reenacted  as  provided  by  Section  2.107  of  the  San 
Francisco  Charter. 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


By:        A  iU^-^y^f--^'^'^--^'^ 
PAULA  JES^ON 
Deputy  City  Attorney 
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September  21,  2004  Board  of  Supervisors  —  CONTINUED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 

October  5,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dutiy,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


City  and  County  of  San  Francisco 


File  No.  041 172  I  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSED  on  October  5,  2004 
by  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco. 


File  No.  041172 


City  and  County  of  San  Francisco 
Tails  Report 


2 


Printed  at  10:51  AM  on  10/6/04 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


Amendment  of  the  whole.   09/27/04  , 

FILE  NO.  041137  ORDINANCE  NO. 


[Zoning  -  Interim  Moratorium  on  Demolition  of  Single-  and  Dual-screen  Movie  Theaters.) 

Urgency  Ordinance  approving  an  interim  zoning  moratorium  on  demolition  of  single- 
and  dual-screen  movie  theaters  for  45  days  and  making  required  findings,  including 
findings  of  consistency  with  the  priority  policies  of  Planning  Code  Section  101.1  and 
environmental  findings. 

Note:  Additions  are  single -underline  italics  Times  New  Roman; 

Board  amendment  additions  are  double  underling^. 
Board  amendment  deletions  are  &tftkothrough  normal. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

Section  1 .  Findings. 

Section  (a).  General  Findings. 

(1)  San  Francisco  has  a  proud  tradition  of  neighborhoods  and  thriving  commercial 
districts  that  reflect  the  diverse  character  of  the  city. 

(2)  Movie  theaters  sen/e  as  important  anchors  in  many  of  these  neighborhood 
commercial  districts,  helping  generate  pedestrian  traffic  critical  for  the  economic  vitality  of 
surrounding  retail  stores,  restaurants  and  other  small  businesses. 

(3)  Movie  theaters,  in  particular  single-screen  and  dual-screen  theaters,  contribute  to 
the  unique  character  of  our  neighborhoods  and  significantly  enhance  the  quality  of  life  of  the 
City's  residents. 

(4)  Over  the  last  twenty  years,  San  Francisco  has  lost  more  than  thirty-five  movie 
theaters,  including  such  neighborhood  institutions  as  the  Alhambra  Theater  (Russian  Hill),  the 
Avenue  Theater  (Silver  Terrace),  the  Haight  Theater  (Haight-Ashbury),  the  Apollo  Theater 
(Excelsior),  the  New  Mission  Theater  (Mission),  the  Coliseum  Theater  (Richmond),  the 
Parkside  Theater  (Taraval),  the  Pagoda  Palace  (North  Beach),  the  Noe  Theater  (Noe  Valley), 
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the  Surf  Theater  (Outer  Sunset),  the  El  Capitan  Theater  (Mission)  and  the  El  Rey  Theater 
(Ingleside). 

(5)  Many  of  the  remaining  neighborhood  theaters  are  threatened  with  potential 
closures,  conversion  or  demolition  in  the  near  future,  including  such  theaters  as  the  Cinema 
21  (Marina),  the  Roxie  (Mission),  the  Coronet  (Richmond),  the  Metro  (Pacific  Heights),  the 
Presidio  (Marina),  the  Balboa  (Richmond),  the  Vogue  (Presidio  Heights),  and  the  Empire 
(West  Portal). 

Section  (b).  Findings  related  to  imposition  of  an  interim  moratorium. 

(1)  Planning  Code  Section  306.7  provides  for  the  imposition  of  interim  zoning  controls 
to  accomplish  several  objectives,  including  preservation  of  historic  and  architecturally 
significant  buildings  and  areas;  preservation  of  residential  neighborhoods;  preservation  of 
neighborhoods  and  areas  of  mixed  residential  and  commercial  uses  in  order  to  preserve  the 
existing  character  of  such  neighborhoods  and  areas;  and  development  and  conservation  of 
the  City's  commerce  and  industry  to  maintain  the  City's  economic  vitality,  provide  its  citizens 
with  adequate  jobs  and  business  opportunities,  and  maintain  adequate  services  for  its 
residents,  visitors,  businesses  and  institutions. 

(2)  These  controls  are  intended  and  designed  to  deal  with  and  ameliorate  the 
problems  and  conditions  associated  with  the  loss  of  single-  and  dual-screen  movie  theaters 
on  neighborhoods  and  areas  mixed  residential  and  commercial  uses  by  imposing  a  temporary 
moratorium  on  demolition  of  such  theaters. 

(3)  This  Board  has  considered  the  impact  on  the  public  health,  safety,  peace,  and 
general  welfare  if  the  interim  controls  proposed  herein  were  not  imposed. 

(4)  This  Board  has  determined  that  the  public  interest  will  be  best  served  by  imposition 
of  these  interim  controls  at  this  time  in  order  to  ensure  that  the  legislative  scheme  that  may  be 


Supervisor  McGoldrick 
BOARD  OF  SUPERVISORS 


Page  2 
9/27/2004 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


ultimately  adopted  is  not  undermined  during  the  planning  and  legislative  process  for 
permanent  controls,  which  process  shall  be  conducted  within  a  reasonable  time. 
Section  (c).  Planning  Code  Section  101 .1  Findings. 

This  interim  zoning  moratorium  advances  and  is  consistent  with  Priority  Policies  1 ,  2 
and  5  of  the  Planning  Code  section  101.1  in  that  they  attempt  to  consen/e  a  diverse  economic 
base  and  existing  neighborhood-serving  retail  and  neighborhood  character.  This  program 
also  supports  Policy  7  to  the  extent  it  presences  single-  and  dual-screen  movie  theaters  that 
are  landmarks  or  historic  buildings.  With  respect  to  Priority  Policies  3,  4,  6,  and  8,  the  Board 
finds  that  the  interim  zoning  moratorium  does  not,  at  this  time,  have  an  effect  upon  these 
policies,  and  thus,  will  not  conflict  with  said  policies. 

Section  (d).   Environmental  Findings. 

The  Planning  Department  has  determined  that  the  actions  contemplated  in  this 
Ordinance  are  in  compliance  with  the  California  Environmental  Quality  Act  (California  Public 
Resources  Code  sections  21000  et  seq.).  Said  determination  is  on  file  with  the  Clerk  of  the 
Board  of  Supervisors  in  File  No.  and  is  incorporated  herein  by  reference. 

Section  2.  The  following  interim  zoning  moratorium  shall  be  adopted  as  an  Urgency 
Ordinance: 

(a)  No  permit  shall  be  issued  for  the  demolition  of  a  single-  or  dual-screen  movie 
theater. 

(b)  For  purposes  of  this  Ordinance,  a  single-screen  movie  theater  shall  be  a  theater, 
as  set  forth  in  Planning  Code  sections  221  (d),  790.64,  and  890.64,  that  displays  motion 
pictures,  slides,  or  closed-circuit  television  pictures  and  contains  only  a  single  screen  for  such 
purposes. 
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(c)  For  purposes  of  this  Ordinance,  a  dual-screen  movie  theater  shall  be  a  theater,  as 
set  forth  in  Planning  Code  sections  221  (d),  790.64,  and  890.64,  that  displays  motion  pictures, 
slides,  or  closed-circuit  television  pictures  and  contains  two  screens  for  such  purposes. 

(d)  This  interim  moratorium  shall  remain  in  effect  for  45  days  unless  extended  in 
accordance  with  California  Government  Code  section  65858  or  permanent  controls  are 
adopted  to  address  the  demolition  of  single-  and  dual-screen  movie  theaters,  whichever  first 
occurs. 

(e)  If  application  of  this  Ordinance  would  have  the  effect  of  denying  approvals  needed 
for  the  development  of  a  project  with  a  significant  component  of  multifamily  housing,  as  such 
terms  are  defined  in  California  Government  Code  Section  65858.  this  moratorium  shall  not 
apply  to  demolition  of  that  movie  theater. 

Section  3.  Within  25  days  of  the  Board's  approval  of  this  Ordinance,  the  Planning 
Department  shall  submit  to  the  Clerk  of  the  Board  a  written  report  describing  the  measures 
taken  to  alleviate  the  conditions  that  led  to  the  adoption  of  the  Ordinance.  Upon  receipt  of  the 
report,  the  Clerk  shall  calendar  a  motion  for  the  full  Board  to  consider  and  approve  said  report. 
Said  hearing  and  the  action  taken  thereon  shall  be  no  later  than  35  days  after  this  Ordinance 
is  finally  adopted. 

APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 
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movie  theaters  for  45  days  and  making  required  findings,  including  findings  of  consistency  with  the 
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As  amended  in  committee 
September  22,  2004. 

FILE  NO.  041 175  ORDINANCE  NO. 


[Open  Space  Fund  Financing.] 


Ordinance  approving  the  issuance  and  sale  of  lease  revenue  bonds  payable  from  the 
Park,  Recreation  and  Open  Space  Fund  to  finance  various  park  projects  as  further 
described  herein;  approving  the  form  of  a  Site  Lease  by  and  between  the  City  and 
County  of  San  Francisco  Finance  Corporation  (the  'Corporation")  and  the  City  and 
County  of  San  Francisco  (the  "City")  relating  to  certain  City-ov;ned  properties  located 
in  the  City  (as  further  described  herein);  approving  the  form  of  a  Master  Lease  by  and 
between  the  Corporation  and  the  City;  approving  the  form  of  a  Master  Trust  Agreement 
by  and  between  the  Corporation  and  a  trustee  (including  certain  indemnities  contained 
therein);  authorizing  the  selection  of  a  trustee;  approving  the  form  of  an  Assignment 
Agreement  by  and  between  the  Corporation  and  a  trustee;  approving  the  form  of  an 
official  notice  of  sale  and  a  notice  of  intention  to  sell  the  lease  revenue  bonds: 
directing  the  publication  of  the  notice  of  intention  to  sell  the  lease  revenue  bonds: 
approving  the  form  of  an  official  statement  in  preliminary  and  final  form:  approving  the 
form  of  a  continuing  disclosure  certificate;  authorizing  the  payment  of  cost  of 
issuance;  authorizing  reimbursement  of  certain  expenditures;  adopting  findings  under 
the  California  Environmental  Quality  Act  and  findings  pursuant  to  City  Planning  Code 
Section  101.1;  and  ratifying  previous  actions  taken  in  connection  therewith. 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco; 

Section  1.  FINDINGS,  The  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  hereby  finds  and  declares  as  follows: 

A.       On  March  2000  the  voters  of  the  City  and  County  of  San  Francisco  (the  "■City") 
approved  Proposition  C  which  extended  the  Park,  Recreation  and  Open  Space  Fund  (the 

Supervisor  Jake  McGoldrick  ^  ■^yaiAtWfU^^  £ea/V\  HsUewJ^ 

BOARD  OF  SUPERVISORS  ^        PATENT  AND  Page  1 

DCX^UMENTS  DEPT. trademark  center  g^^a^xw 
NOV  -  2  2004  NOV  0  2  Z004  .-^-.^^^--.-^^^ 

SAN  FRANCISCO 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


"Fund"),  as  codified  in  Section  16.107  of  the  City  CInarter,  and  authorized  the  Board  of 
Supervisors  of  the  City  (the  "Board")  to  issue  bonds  and  other  evidences  of  indebtedness, 
including  lease  financing,  payable  from  the  Fund  for  the  purposes  set  forth  in  Section 
16.107(d)  of  the  City  Charter;  and, 

B.  The  City  and  County  of  San  Francisco  Finance  Corporation  (the  "Corporation"), 
a  California  nonprofit  public  benefit  corporation,  has  been  formed  among  other  purposes  to 
facilitate  lease  financings  for  the  City;  and, 

C.  The  Recreation  and  Park  Department  proposes,  in  accordance  with  Charter 
Section  16.107(d),  to  acquire,  construct,  reconstruct,  rehabilitate  and/or  improve  certain  real 
property  and/or  facilities,  and  purchase  equipment  related  to  neighborhood  playgrounds, 
neighborhood  parks  and  squares,  community  pools,  neighborhood  recreation  centers,  and 
clubhouses  (together,  the  "Project")  to  be  used  for  City  purposes  and  leased  to  the  City 
pursuant  to  a  master  lease  agreement  (as  defined  herein);  and, 

D.  In  order  to  finance  the  costs  of  the  Project,  the  Board  now  desires  to  authorize 
the  issuance  and  sale  by  the  Corporation  of  lease  revenue  bonds  pursuant  to  with  Charter 
Section  16.107  (the  "Bonds");  and, 

E.  The  Board  has  selected  certain  City-owned  properties  under  the  jurisdiction  of 
the  Recreation  and  Parks  Department  (as  set  forth  and  further  described  in  Section  3  below, 
the  "Property")  for  purposes  of  leasing  in  connection  with  the  issuance  and  sale  of  the  Bonds 
to  provide  funds  for  the  Project;  and, 

F.  In  connection  with  the  proposed  issuance  and  sale  of  the  Bonds,  the  City  shall 
lease  the  Property  to  the  Corporation  pursuant  to  a  site  lease,  and  the  Corporation  shall  lease 
back  the  Property  to  the  City  pursuant  to  a  master  lease;  and, 
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G.  In  connection  with  the  issuance  and  sale  of  the  Bonds  and  financing  of  ifie 
Project,  the  City  shall  enter  into  a  site  lease,  master  lease,  master  trust  agreement  and  certain 
other  related  agreements;  and, 

H.  It  is  anticipated  that  the  Bonds  will  be  sold  by  competitive  sale  in  accordance 
with  the  terms  of  the  official  notice  of  sale;  and, 

I.  The  City  reasonably  expects  to  reimburse  certain  expenditures  incurred  prior  to 
the  issuance  and  sale  of  the  Bonds  with  proceeds  of  such  Bonds;  and. 

J.       On  September  28,  1999,  the  Department  of  City  Planning  adopted  and  issued  a 
General  Plan  Consistency  Finding  for  the  Project,  a  copy  of  which  is  on  file  with  the  Clerk  of 
the  Board,  wherein  the  Department  of  City  Planning  found  that  the  Project  is  consistent  with 
the  Eight  Priority  Policies  under  Planning  Code  Section  101.1;  and, 

K.      The  Department  of  City  Planning  has  determined  that  the  Bonds  do  not 
constitute  a  project  under  the  California  Environmental  Quality  Act.  as  set  forth  in  a  letter 
dated  September  28,  1999,  a  copy  of  which  is  on  file  with  the  Clerk  of  the  Board. 

Section  2.     Approval  of  the  Bonds.  The  Board  hereby  approves  the  issuance  and 
sale  of  the  Bonds  by  the  Corporation  in  accordance  with  the  master  trust  agreement  (as 
defined  herein).  The  Bonds  shall  be  comprised  of,  and  designated  as,  the  "City  and  County  of 
San  Francisco  Finance  Corporation  Lease  Revenue  Bonds,  Series  2004  (Open  Space  Fund - 
Various  Park  Projects)"  or  such  other  designation  as  determined  by  the  Director  of  Public 
Finance  or  her  designee  (together  with  the  Director  of  Public  Finance,  the  "Director  of  Public 
Finance").  The  Bonds  shall  have  an  aggregate  principal  amount  not  to  exceed  $23,^70,000 
$27.005.000.  with  an  interest  rate  not  to  exceed  twelve  percent  ( 1 2°o)  per  annum.  To  the 
extent  deemed  necessary  by  the  Director  of  Public  Finance,  this  Board  authorizes  the 
procurement  of  credit  enhancement  for  the  Bonds,  including,  but  not  limited  to,  municipal 
bond  insurance  and/or  a  debt  service  reserve  fund  surety  bond.  Notwithstanding  Section  15 
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hereof,  the  documents  authorized  herein  may  be  modified  or  amended  to  permit  the 

2  !  procurement  of  credit  enhancement  for  the  Bonds,  to  the  extent  deemed  necessary  by  the 

3  ji  Director  of  Public  Finance,  upon  consultation  with  the  City  Attorney. 

4  i  Section  3.     Asset  Transfer:  Description  of  Property.  The  execution  of  the  Bonds  and 

5  ii  lease  financing  of  the  Project  hereby  approved  may  involve  the  lease  and  leaseback  by  the 

6  City  of  the  following  real  property,  as  well  as  any  other  real  property,  under  the  jurisdiction  of 

ii 

7  '  the  Recreation  and  Parks  Department. 

ii 

Property: 

•  Esprit  Park  located  on  Potrero  Hill  between  Minnesota,  Indiana,  19*^  and  20'^ 
Streets,  San  Francisco,  CA. 

•  Fay  Park  located  at  2366  Leavenworth,  at  the  corner  of  Chestnut  Street,  San 
Francisco,  CA. 

•  Ferry  Park  (exc.  Lot  013  in  Block  0203)  located  at  Drumm  Street,  between  Clay  and 
Washington  Streets,  San  Francisco,  CA. 

•  Hoff  Street  Park  located  at  45  Hoff  Street  between  1 6'^  and  1 7'*"  Streets,  San 
Francisco,  CA. 

•  Justin  Herman  Plaza  located  on  the  Embarcadero  at  the  foot  of  Market  Street,  San 
Francisco,  CA. 

•  Parque  Nines  Unidos  located  between  Folsom  and  Treat  Streets  and  23^^  Street, 
San  Francisco,  CA. 

•  Richmond  Recreation  Center  located  at  251  18*^  Avenue,  San  Francisco,  CA. 

•  Sigmund  Stern  Recreation  Grove  located  at  the  intersection  of  19*^  Avenue  and 
Sloat  Boulevard,  San  Francisco,  CA. 

•  Soma  Park  located  at  Folsom  Street  between  Seventh  Street  and  Sherman 
Avenue,  San  Francisco,  CA. 
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Section  4.     Approval  of  the  Form  of  Site  Lease.  The  form  of  a  site  lease  (the  'Site 
Lease")  between  the  City  and  Corporation,  as  presented  to  this  Board,  a  copy  of  which  is  on 
file  with  the  Clerk  of  the  Board,  or  her  designee  (together  with  the  Clerk  of  the  Board,  the 
"Clerk  of  the  Board"),  is  hereby  approved.  The  Mayor,  or  his  designee  (together  with  the 
Mayor,  the  "Mayor"),  is  hereby  authorized  to  execute  the  Site  Lease,  and  the  Clerk  of  the 
Board  is  hereby  authorized  to  attest  to  and  to  affix  the  seal  of  the  City  on  the  Site  Lease,  with 
such  changes,  additions,  modifications  or  deletions  as  the  Mayor  may  make  or  approve  in 
accordance  with  Section  15  hereof. 

Section  5.     Approval  of  the  Form  of  Proiect  Lease.  The  form  of  a  master  lease 
between  the  City  and  the  Corporation  (the  "Lease"),  as  presented  to  this  Board,  a  copy  of 
which  is  on  file  with  the  Clerk  of  the  Board,  is  hereby  approved.  The  Mayor  is  hereby 
authorized  to  execute  the  Project  Lease,  and  the  Clerk  of  the  Board  is  hereby  authonzed  to 
attest  and  to  affix  the  seal  of  the  City  on  the  Lease  with  such  changes,  additions, 
modifications  or  deletions  as  the  Mayor  may  make  or  approve  in  accordance  with  Section  15 
hereof,  provided  however,  that  the  maximum  Base  Rental  in  connection  with  the  Bonds 
scheduled  to  be  paid  under  the  Lease  in  any  fiscal  year  shall  not  exceed  $2,000,000  and  the 
term  of  the  Lease  shall  not  extend  beyond  2031 ,  except  as  such  date  may  be  extended  by 
future  ordinance. 

Section  6.     Approval  of  the  Master  Trust  Agreement  and  Authorization  of  Selection  of 
the  Trustee.  The  form  of  a  master  trust  agreement  between  the  Corporation  and  a  trustee  (the 
"Trust  Agreement"),  as  presented  to  this  Board,  a  copy  of  which  on  file  with  the  Clerk  of  the 
Board,  is  hereby  approved.  The  Director  of  Public  Finance  is  hereby  authorized  to  select  a 
trustee  to  serve  as  trustee  under  the  Trust  Agreement  (the  'Trustee). 
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Section  7.     Approval  of  the  form  of  Assignment  Agreement.  The  form  of  an 
assignment  agreement  between  the  Corporation  and  the  Trustee  (the  "Assignment 
Agreement"),  as  presented  to  this  Board,  a  copy  of  which  is  on  file  with  the  Clerk  of  the  Board, 
is  hereby  approved. 

Section  8.     Approval  of  the  Form  of  Official  Notice  of  Sale.  The  form  of  an  official 
notice  of  sale  relating  to  the  Bonds  (the  "Official  Notice  of  Sale"),  as  presented  to  this  Board,  a 
copy  of  which  is  on  file  with  the  Clerk  of  the  Board,  is  hereby  approved.  The  Director  of  Public 
Finance  is  hereby  authorized  to  approve  the  distribution  of  an  Official  Notice  of  Sale,  with 
such  changes,  additions,  modifications  or  deletions  as  the  Director  of  Public  Finance  may 
approve  upon  consultation  with  the  City  Attorney;  such  approval  to  be  conclusively  evidenced 
by  the  distribution  of  the  Official  Notice  of  Sale  to  potential  purchasers  of  the  Bonds. 

Section  9.     Approval  of  the  Notice  of  Intention  to  Sell  relating  to  the  Bonds.  The  form 
of  a  notice  of  intention  to  sell  relating  to  the  Bonds  (the  "Notice  of  Intention  to  Sell"),  as 
presented  to  this  Board,  a  copy  of  which  is  on  file  with  the  Clerk  of  the  Board,  is  hereby 
approved.  The  Director  of  Public  Finance  is  hereby  authorized  to  approve  the  publication  of 
the  Notice  of  Intention  to  Sell,  with  such  changes,  additions,  modifications  or  deletions  as  the 
Director  of  Public  Finance  may  approve  upon  consultation  with  the  City  Attorney;  such 
approval  to  be  conclusively  evidenced  by  the  publication  of  the  Notice  of  Intention  to  Sell. 

Section  10.   Approval  of  the  Official  Statement  in  Preliminary  and  Final  Form.  The 
form  of  an  official  statement  relating  to  the  Bonds  (the  "Official  Statement"),  as  presented  to 
this  Board,  a  copy  of  which  is  on  file  in  preliminary  form  with  the  Clerk  of  the  Board,  is  hereby 
approved.  The  Director  of  Public  Finance  is  hereby  authorized  to  approve  the  distribution  of 
the  preliminary  Official  Statement,  with  such  changes,  additions,  modifications  or  deletions  as 
the  Director  of  Public  Finance  may  approve  upon  consultation  with  the  City  Attorney;  such 
approval  to  be  conclusively  evidenced  by  the  distribution  of  the  preliminary  Official  Statement 
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to  potential  purchasers  of  the  Bonds.  The  Controller  of  the  City,  or  his  designee  (together  with 
the  Controller  of  the  City,  the  '  Controller"),  is  hereby  authorized  to  execute,  and  the  Director  of 
Public  Finance  is  hereby  further  authorized  to  approve  the  distribution  of,  the  Official 
Statement  in  final  form. 

Section  11.    Approval  of  the  Continuing  Disclosure  Certificate.  The  form  of  a 
continuing  disclosure  certificate  of  the  City  (the  'Continuing  Disclosure  Certificate"),  as 
presented  to  this  Board,  a  copy  of  which  is  on  file  with  the  Clerk  of  the  Board,  is  hereby 
approved.  The  Controller  is  hereby  authorized  to  execute  the  Continuing  Disclosure 
Certificate,  with  such  changes,  additions,  modifications  or  deletions  as  the  Controller  may 
approve  upon  consultation  with  the  City  Attorney;  such  approval  to  be  conclusively  evidenced 
by  the  execution  and  delivery  of  the  Continuing  Disclosure  Certificate. 

Section  12.    Payment  of  Cost  of  Issuance.  The  Board  hereby  authorizes  the 
expenditure  of  a  portion  of  the  proceeds  of  the  Bonds  for  the  payment  of  certain  costs  of 
issuance  incurred  in  connection  with  the  issuance  and  sale  of  the  Bonds. 

Section  13.    Approval  of  Reimbursement.  Pursuant  to  Treasury  Regulation  Section 
1.150-2,  the  City  hereby  declares  its  intent  to  reimburse  from  proceeds  of  the  sale  of  the 
Bonds  capital  expenditures  of  the  Project  paid  within  sixty  (60)  days  prior  to  the  date  of 
adoption  of  this  Ordinance,  costs  of  issuance  of  the  Bonds  and  other  expenditures  permitted 
to  be  reimbursed  pursuant  to  Treasury  Regulation  Section  1 .1 50-2.  Any  reimbursement 
allocation  of  proceeds  of  the  Bonds  to  be  made  with  respect  to  expenditures  incurred  prior  to 
the  issuance  of  the  Bonds  (excluding  certain  de  minimis  expenditures  and  preliminary 
expenditures  in  an  amount  not  to  exceed  twenty  percent  (20%)  of  the  issue  price  of  the 
Bonds)  will  occur  not  later  than  eighteen  (18)  months  after  the  later  of  (i)  the  date  on  which  the 
expenditure  is  paid,  or  (ii)  the  date  on  which  the  facilities  are  placed  in  sen/ice,  but  in  no  event 
more  than  three  (3)  years  after  the  expenditure  is  paid. 
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1  Section  14.    General  Authority.  The  Mayor,  the  City  Attorney,  the  Controller,  the 

2  I  Director  of  Public  Finance,  the  General  Manager  for  the  Recreation  and  Parks  Department, 

3  j  the  Director  of  Real  Estate  and  the  Clerk  of  the  Board  and  other  officers  of  the  City  and  their 

4  j  duly  authorized  deputies  and  agents  are  hereby  authorized  and  directed,  jointly  and  severally, 

5  I  to  take  such  actions  and  to  execute  and  deliver  such  certificates,  agreements,  requests  or 

ji 

6  i;  other  documents,  as  they  may  deem  necessary  or  desirable  to  facilitate  the  execution  and 

7  i  delivery  of  the  Bonds  and,  to  obtain  bond  insurance  or  other  credit  enhancements  with 
respect  to  the  Bonds  and  otherwise  to  carry  out  the  provisions  of  this  Ordinance. 

Section  1 5.    Modifications.  Changes  and  Additions.  The  Mayor  is  hereby  authorized  to 
approve  and  make  such  modifications,  changes,  additions  or  deletions  to  the  Site  Lease  or 
the  Lease,  upon  consultation  with  the  City  Attorney,  as  may  be  necessary  or  desirable  in  the 
interests  of  the  City,  and  which  changes  do  not  materially  increase  the  obligations  of  the  City 
under  the  Site  Lease  or  the  Lease.  The  Mayor's  approval  of  such  modifications,  changes, 
I  additions  or  deletions  shall  be  conclusively  evidenced  by  the  execution  and  delivery  by  the 
Mayor  and  the  Clerk  of  the  Board  of  the  Site  Lease  and  the  Lease. 

Section  16.    Adoption  of  Finding  of  Department  of  Planning.  The  Board  hereby  adopts 
and  incorporates  herein  by  reference  the  findings  of  the  Department  of  City  Planning  in  the 
General  Plan  Consistency  Finding  that  the  proposed  Project  is  in  conformity  with  the  Master 
Plan  and  is  consistent  with  the  Eight  Priority  Policies  of  Planning  Code  Section  101 .1 .  The 
Board  further  adopts  and  incorporates  by  reference  the  findings  of  the  Department  of  City 
Planning  that  the  Project  is  not  subject  to  environmental  review. 

Section  17.   Ratification  of  Prior  Actions.  All  actions  authorized  and  directed  by  this 
Ordinance  and  heretofore  taken  are  hereby  ratified,  approved  and  confirmed  by  this  Board. 

Section  1 8.   File  Documents.  All  documents  referred  to  as  on  file  with  the  Clerk  of  the 
Board  are  in  File  No. 041 175. 
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Section  19.  Immediate  Effect.  Pursuant  to  Section  2.105  of  the  City's  Charter,  ihis 
Ordinance  shall  take  effect  immediately  following  the  date  of  passage. 


APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERAXUy  Attorney 


By: 
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City  and  County  of  San  Francisco 


Tails 


City  Hall 
1  Dr  Carlton  B.  Goodlelt  Place 
San  Francisco,  CA  94102-4689 


Ordinance 


File  Number: 


041 175 


Date  Passed: 


Ordinance  approving  tine  issuance  and  sale  of  lease  revenue  bonds  payable  from  the  Park, 
Recreation  and  Open  Space  Fund  to  finance  various  park  projects  as  further  described  herein; 
approving  the  form  of  a  Site  Lease  by  and  between  the  City  and  County  of  San  Francisco  Finance 
Corporation  (the  "Corporation")  and  the  City  and  County  of  San  Francisco  (the  "City")  relating  to 
certain  City-owned  properties  located  in  the  City  (as  further  described  herein);  approving  the  form  of 
a  Master  Lease  by  and  between  the  Corporation  and  the  City;  approving  the  form  of  a  Master  Trust 
Agreement  by  and  between  the  Corporation  and  a  trustee  (including  certain  indemnities  contained 
therein);  authorizing  the  selection  of  a  trustee;  approving  the  form  of  an  Assignment  Agreement  by 
and  between  the  Corporation  and  a  trustee;  approving  the  form  of  an  official  notice  of  sale  and  a 
notice  of  intention  to  sell  the  lease  revenue  bonds;  directing  the  publication  of  the  notice  of  intention 
to  sell  the  lease  revenue  bonds;  approving  the  form  of  an  official  statement  in  preliminary  and  final 
form;  approving  the  form  of  a  continuing  disclosure  certificate;  authorizing  the  payment  of  cost  of 
issuance;  authorizing  reimbursement  of  certain  expenditures;  adopting  findings  under  the  California 
Environmental  Quality  Act  and  findings  pursuant  to  City  Planning  Code  Section  101.1;  and  ratifying 
previous  actions  taken  in  connection  therewith. 


September  28,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 

October  5,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1  i  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 


City  and  County  of  San  Francisco 


I 


Printed  at  10:51  AM  on  10/6/04 


File  No.  041  1  75  '  hereby  certify  that  the  foregoing  Ordinance 

was  FINALLY  PASSKD  on  October  5,  2004 
by  the  Board  of  SuptrN  isors  (jftbc  (  it>  uiid 
County  of  San  Francisc(j. 


Date  Approved  '        Ni^or  Gavin  Ncwsoin 
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AxMENDMENT  OF  THE  WHOLE 


-  9/27/04 


/ 


FILE  NO.  041190 


ORDINANCE  NO 


[Expanding  the  first  source  hiring  program  to  apply  to:  1)  sole  source  contracts  2)  contracts 
loans  or  grants  in  excess  of  $50,000,  3)  residential  projects,  and  4)  any  work  performed  m  the 
City  by  City  contractors;  expanding  the  definition  of  "commercial  activity  "  as  defined  herein, 
increasing  the  First  Source  Hiring  Administration's  reporting  requirements,  deleting 
Purchaser's  obligation  to  determine  applicability  of  ordinance  to  certain  service  contracts, 
requiring  developers  to  obtain  first  source  hiring  agreement  before  City  can  approve 
development  or  issue  applicable  permit,  impc^ng  a  fee  schedule  on  covered  ent+ties,  and 
extending  the  operative  date  of  the  ordinance  to  January  1 ,  2009  ]  j 

Ordinance  amending  the  San  Francisco  Administrative  Code  by  amonding  sections 
83.3,  83.4,  83.5,  83.6,  83.7,  83.9,  83.11  arLcl83.18,  and  by  adding  section  83.12A  to:  (1) 
expand  the  scope  of  the  ordinance  to  apply  to  any  work  performed  in  the  City  by  City 
contractors;  (2)  expand  the  definition  of  contract  to  include  sole  source  contracts  and 
contracts,  loans  and  grants  awarded  by  the  City  m  excess  of  $50, COO;  (3)  include 
residential  projects,  as  defined  herein,  to  be  subject  to  first  source  hiring  requirements; 
(4)  expand  the  definition  of  "commercial  activity,"  as  defined  herein,  (5)  increase  the 
First  Source  Hiring  Administration's  reporting  requirements  to  the  fVlayor  and  the  Board 
of  Supervisors  regarding  the  progress  of  the  first  source  hiring  program;  (6)  delete  the 
requirement  that  the  Purchaser  shall  determine  the  applicability  of  .'he  nrst  source 
hiring  requirements  to  certain  service  contracts;  (7)  require  developers  to  obtain  a  first 
source  hiring  agreement  or  an  exemption  before  the  Planning  Commission  may 
approve  development  projects  or  other  City  departments  may  issue  permits  subject  to 
first  source  requirements;  and  (8)  impose  a  foo  schedule -on -crwered  entiti€>6^nd 
extend  the  operative  date  to  January  1,  2009. 


Note; 


Additions  are  suvik-unLkrlim-  it,r\  ^  :'        \i  w  Roman: 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco 
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Section  1 .  The  San  Francisco  Administrative  Code  is  hereby  amended  by  amending 
Sections  83.2,  83.3,  83.4,  83.5,  83.6,  83.7,  83.9,  83.11,  and  83.18,  and  by  adding  Section 
83.1 2A  to  read  as  follows: 
SEC.  83.2.  FINDINGS. 

(a)  In  August  1996,  a  new  federal  law,  the  Personal  Responsibility  and  Work 
Opportunity  Act,  also  known  as  "welfare  reform,"  fundamentally  changed  the  nature  of  public 
assistance  programs  in  this  country,  shifting  the  focus  from  the  receipt  of  benefits  to 
procurement  of  employment  within  specified  time  limits.  Approximately  17,350  of  San 
Francisco's  children  and  7,330  of  its  adults  (3.4  percent  of  the  population)  who  currently 
receive  Temporary  Assistance  to  Needy  Families  (TA/tVF),  the  program  formerly  known  as  Aid 
to  Families  with  Dependent  Children  (AFDC),  will  be  limited  to  five  cumulative  years  of  aid 
during  their  lifetime.  This  means  that  within  five  years,  the  adult  members  of  these  families, 
unless  specifically  exempted,  must  be  employed  at  an  economically  self-sufficient  level. 
Under  the  new  federal  law,  after  two  years  on  aid,  most  recipients  must  work  in  order  to 
maintain  eligibility  for  TAJNf.  As  families  reach  their  time  limits,  there  will  be  no  federal  or 
State  funding  help  to  support  them.  Therefore,  the  creation  and  retention  of  adequate 
employment  opportunities  within  the  City  is  essential  to  prevent  these  families  from  falling  into 
complete  destitution. 

(b)  The  federal  law  will  penalize  states  that  fail  to  meet  their  assigned  quotas  for 
moving  individuals  from  welfare  to  work  by  imposing  monetary  sanctions  that  will  be  passed 
on  to  the  counties.  It  is  estimated  that  failure  by  the  City  to  meet  its  work  force  participation  goals 
would  cost  $2.33  million  the  first  year,  and  $3.27  million  the  second  year. 

(c)  Many  people  on  welfare  and  other  economically  disadvantaged  individuals  do 
not  have  immediate  access  to  employment  opportunities  that  will  bring  economic  self- 
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sufficiency.  Often,  long-ternn  recipients  of  public  benefits  are  confronted  with  multiple  barriers 
to  full  employment,  including  lack  of  education,  job-readiness  skills  and  work  experience 

(d)       Between  J  WO  ami  J  993,  San  Fnmtisco  losl  over  S-.m)  joh.y  mdiuUnf*  ston'a  oJ^vvU 
paying  blue  collar  positions,  particularly  in  manufaclurin^.  In  San  Francisco,  there  are  9. 000  single 
unemployed  adults  in  the  County  Adult  Assistance  I'ro'^ram  (GAAP)  who  are  also  in  need  of  pro-ams  j 
to  move  toward  self-sufficiency.  Many  CAAP  clients  have  chosen  an  employment  track  and  are 
pursuing  self-sufficiency  through  work.  I  ^nlike  7A\F,  C'AAP  is  funded  solely  by  county  dollars  and  is 
not  subsidized  by  the  State  or  federal  government.  i 

 (e)  While  the  economy  shows  sij^ns  of  improvement,  unemployment  rates  in  San  Francisco 

remain  at  5.8  percent.  Since  2000.  over  100.000  jobs  have  been  lost,  almost  three  times  the  job  loss 
rate  of  the  early  I990's. 

(ef)     The  welfare  time  limits  imposed  upon  families  place  tremendous  pressure  on  the 
City  to  find  jobs,  provide  appropriate  training  opportunities,  and  assist  economically 
disadvantaged  individuals  to  find  and  retain  adequate  employment.  The  availability  of 
sufficient  employment  opportunities  is  essential  to  the  economic  and  social  v;ell-being  of  the 
City.  This  process  of  workforce  development  must  be  a  component  of  the  City  s  economic 
development  planning. 

(fg)     New  development  and  construction  of  commercial  projects  tend  to  increase 
property  values  which  in  turn  can  displace  low-income  residents  and  put  a  greater  burden  on 
the  City  to  assist  economically  disadvantaged  individuals. 

{gh)    Additionally,  business  expansion  places  increased  demand  upon,  and  reduces 
the  available  pool  of,  qualified  workers.  The  City's  economic  health  depends  upon  the  ^ 
nnaintenance  of  that  pool.  Job  training  funds  are  a  component  of  welfare  reform  and  will  result' 
in  an  increase  of  available  qualified  workers.  Thus,  early  identification  of  entry  level  positions 

i 

Supervisor  Maxwell 

BOARD  OF  SUPERVISORS  Page  3 

9/28/2004 

n:\hearth\fwiiliam\dhs\  1stsrce\fs^_ord2  cJoc 


in  new  or  growing  commercial  activity  allows  the  City  to  plan  training  programs  that  will 
prepare  economically  disadvantaged  individuals  to  be  available  for  these  new  jobs.  One  of 
the  goals  of  this  Chapter  is  to  create  a  seamless  job  referral  system. 

(/?/)     The  City,  the  business  community,  the  service  providers,  organized  labor,  the 
schools,  and  the  people  who  must  personally  meet  the  challenge  of  welfare  reform  are 
gathering  at  a  unique  historical  moment.  The  time  limits  on  public  assistance  are  a  matter  of 
law,  and  the  only  choice  is  to  organize  the  opportunities  so  as  not  to  bypass  these  workers. 
The  consequences  of  welfare  reform  are  significant  not  just  for  the  individuals  who  must  find 
economic  self-sufficiency,  but  for  the  whole  economic  well-being  and  commercial  activity  of 
the  City  and  its  constituents. 

{ii)     The  concept  of  "First  Source  Hiring"  under  this  Chapter  contains  two  essential 
components:  the  identification  of  entry  level  positions  in  order  to  properly  allocate  training 
resources,  and  the  availability  of  the  first  opportunity  for  graduates  of  those  training  programs 
to  be  considered  for  employment.  The  City  must  work  with  the  business  community,  the 
service  providers,  organized  labor  and  schools  in  identifying  workforce  needs,  developing  job 
readiness  standards,  supporting  training  that  creates  a  new  pool  of  qualified  workers,  and 
providing  a  mechanism  by  which  the  business  community  can  draw  upon  this  pool;  thereby 
facilitating  and  strengthening  the  relationship  between  the  City,  educational  insiitutions. 
community-based  job  training,  development  and  place-mended  programs,  and  the  private 
sector.  While  the  City  commits  to  providing  the  support  services  necessary  to  ensure  the 
successful  transition  to  economic  self-sufficiency,  the  business  community  must  be  willing  to 
offer  these  employment  opportunities  to  qualified  economically  disadvantaged  individuals. 

(/A')     Participation  in  the  City's  First  Source  Hiring  Program  can  be  economically 
advantageous  to  employers.  The  Program  is  expected  to  provider  a  ready  supply  of  qualified 
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workers  to  employers  with  hiring  needs.  There  are  a  variety  of  City,  federal  and  State  tax 
credits  available  for  hiring  qualified  economically  disadvantaged  individuals.  The  Cuy  offffs  a 
New  Jobs  Hiring  Tax  Credit  to  businesses  that  cfvalv  new.  pormanvm  johs,  or  n^ucuics  cxistingfobs  to 
(he  City,  of  100  percent  against  the  City 's  payroll  tax  for  the  first  year,  and  50  pvfcont  /of  ihc  sworn/. 

Businesses  that  create  summer  Jobs  for  economically  disadvanlu^ed  youth  ort'  elfiiihle  fof  a  50pt^=^Hf 
credit  against  (he  City 's  payroll  ta^  Within  State-designated  "Enterprise  Zone'  areas  of  San 
Francisco,  businesses  that  create  new  Jobs  Jor  qualified  individuals  are  eligible  fof  a  gfodtiaUy 
declining  payroll  (ax  credii.  beginning  a(  1 00%  for  the  first  two  years,  ami  uvailahie  fof  a  total  of  ten 
yem^the  state  offers  a  hiring  tax  credit  for  employers  who  hire  job  seekers  from  tar^ieted  iiroups 
Employers  can  claim  up  to  $31,605  in  tax  credits  oxer  a  5  year  period  when  thcv  hire  qualified 
employees.  The  State  of  California  also  allows  a  hiring  tax  credit  against  wages  paid  qualified 
economically  disadvantaged  individuals,  and  a  sales  tax  credit  for  equipment  purchased  for 
use  in  designated  Enterprise  Zones. 

{k[)  In  order  to  provide  financial  assistance  to  employers  who  hire  qualified 
economically  disadvantaged  individuals,  the  federal  government  offers  the  Federal  Welfare- 
tO-Work  Credit  that  provides  up  to  SS.50()  in  tux  credits  per  qualified  employee  and  the  Work 
Opportunity  Tax  Credit  that  provides  up  to  $2,400  in  tax  credits  per  Qualified  employee. 

{Im)  The  City  is  committed,  in  partnership  with  the  Private  Industry  Council,  to 
facilitating  employer  access  to  tax  credit  and  other  financial  incentive  information  regarding 
the  hiring  of  qualified  economically  disadvantaged  individuals  who  meet  City.  State  or  federal  j 
program  cnteria.  (Added  by  Ord.  264-98,  App.  8/21/98)  ' 

(n)       The  Board  of  Supervisors  passed  the  FSIJA  before  Congress  passed  the  Workforce 
Investmen(  Ac(  of  199H  fiVLA)  (29  U.S.C.A.  2801  et  sea  i.  The  ll'Ll  mandates  the  creation  of  a 
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Workforce  Investment  Board  (WW)  that,  in  partnership  with  the  Mayor,  oversees  the  workforce 
development  system  for  the  City. 

(o)       The  WIA  also  requires  the  implementation  of  a  One-Stop  delivery  system  that  provides 
services  to  both  job  seekers  and  employers.  It  reqidres  that  the  workforce  development  services  in  each 
locality  be  delivered  through  a  single  "One-Stop"  delivery  system.  The  WIA  s.ives  states  and  localities 
flexibility  in  deciding  how  to  implement  the  One-Stop  system  with  the  condition  that  a  "full  service 
center"  be  formed  in  each  locality,  which  provides  full  access  to  all  services.  The  WIB,  in  partnership 
with  the  Mayor,  agreed  to  have  one  full  service  center  located  on  Mission  Street,  two  affiliate  centers 
located  in  the  southeast  sector  and  in  the  Civic  Center  area,  and  a  multitude  of  access  points.  This 
structure  makes  up  the  foundation  of  the  One-Stop  system  in  San  Francisco.  The  City  chose  a 
consortium  of  agencies  to  be  responsible  for  the  operation  of  these  centers,  including  the  San 
Francisco  Department  of  Human  Services,  City  College  of  San  Francisco,  the  National  Council  on 
Asin2.  and  the  State  of  California  Employment  Development  Department.  j 
(p)       With  the  passage  of  the  WIA  and  the  implementation  of  the  One-Stop  system,  the  FSHA  \ 
has  been  fully  integrated  into  the  delivery  of  services. 

(q)       In  2003,  the  FSHA  ordinance  was  extended  for  one  year,  during  which  time  an 
independent  evaluation  was  conducted  on  the  effectiveness  of  the  program.    The  final  report  indicates  : 
that  the  stakeholders  view  the  ordinance  as  a  tool  to  open  doors  to  fobs  for  populations  that  have  j 
historically  had  difficulty  gaining  access  to  employment  opportunities.  j 

(r)       In  March  2004,  DHS  besan  implementing  a  business  service  initiative  designed  to 
integrate  job  posting  and  placement  activities  within  the  One-Stop  system.  With  this  new  referral  i 
system  in  place,  a  process  exists  to  connect  job  seekers  with  the  job  opportunities  that  result  from  this 
ordinance. 

\ 
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(s)       Also  in  2004.  DHS  implemented  a  new  data  system  that  tracks  the  activities  of  the 
referred  system.  Information  iiaihcred  includes  the  number  of  employers  notified  of  first  source 
requirements,  the  number  that  comply  with  first  source  requirements,  the  number  of  jobs  posted,  and 

the  number  of  job  seekers  referred  and  placed  in  jobs.  | 

SEC.  83.3.  PURPOSE 

The  purpose  of  this  Chapter  is  to  establish  a  First  Source  Hiring  Program  for  the  City 
and  County  of  San  Francisco  to  foster  construction  and  permanent  employment  opportunities 
for  qualified  economically  disadvantaged  individuals.  Participation  in  this  program  shall  be 
required  in  City  contracts  and  city  property  contracts.  In  addition,  participation  in  this  program  is  I 
required  by  City'  contractors  for  any  and  all  work  performed  by  the  contractor  in  the  City 

This  Chapter  additionally  requires  similar  first  source  hiring  obligations  to  be  included  in 
permits  authorizing  construction  of  certain  commercial  development  and  residential  projects.  I 

Because  of  the  wide  variety  of  contracts,  and  property  contracts-c^jfcvft/  mio.  uml  other 
work  performed  in  the  Cit\'  by  the  City  coniracior.  and  permits  issued  by:  the  City,  there  is  no  j 
single  first  source  hiring  requirement  that  can  be  applied  and  enforced  in  all  such  contract  and 
permit  situations.  Therefore,  specific  first  source  hiring  requirements  must  be  tailored  to 
individual  contracts,  property  contracts,  work  performed  in  the  Citv  b\  City  contractors,  and 
permits  for  commercial  activities  and  residential  projccis.  An  administrative  body  shall  be 
established  by  the  City  to  assist  in  the  tailoring  of  these  requirements,  and  shall  be  known  as 
the  "First  Source  Hiring  Administration"  (FSHA)  for  the  purpose  of  implementing  and 
overseeing  the  first  source  hiring  requirements  under  this  Chapter. 

This  Chapter  is  intended  to  authorize  and  direct  the  First  Source  Hiring  Administration, 
where  consistent  with  the  purpose  of  this  Chapter  and  its  assessment  of  feasibility,  and  in  a 
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manner  that  avoids  conflicts  with  applicable  federal  and  State  law,  to  set  entry  level  position  j 
hiring  and  retention  goals  for  contracts,  property  contracts,  other  work  performed  in  the  City  by  ! 
City  contractors,  and  permits.  j 

Nothing  in  this  Chapter  is  intended  to,  nor  shall  it  be  interpreted  or  applied  so  to  create  ' 
delay  to,  or  impose  a  monetary  exaction  upon,  contractors  or  developers  under  permits  subject  to 
the  requirements  of  first  source  hiring. 

Three  years  after  the  effective  date  of  this  Chapter,  the  Board  of  Supervisors  shall 
review  the  First  Source  Hiring  Program  to  determine'  1)  the  number  of  entry  level  positions 
identified  and  acquired  by  qualified  economically  disadvantaged  individuals;  2)  whether 
participants  in  the  Workforce  Development  System  received  appropriate  and  sufficient 
training:  3)  whether  the  requirements  of  this  Chapter  are  adequate  to  achieve  the  goals  of  the 
program;  and  4)  whether  amendments  and/or  revisions  of  this  Chapter  are  needed.  (Added 
by  Ord.  264-98,  App.  8/21/98) 

SEC.  83.4  DEFINITIONS. 

(a)  "Approved  Plan"  shall  mean  a  first  source  hiring  implementation  and  monitoring 
plan  developed  by  a  City  department  and  approved  by  the  FSHA,  Once  a  department 's  overall 

approved  plcm. 

(b)  "City"  shall  mean  the  City  and  County  of  San  Francisco. 

(c)  "Commercial  Activity"  shall  include  but  not  be  limited  to,  for  purposes  of  this  Chapter 
only,  retail  sales  and  services,  restaurant,  hotel,  education,  hospital,  and  office  uses,  and  any 
other  non-profit  or  for-profit  commercial  uses. 
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(d)  "Contract"  shall  mean  an  agreement  for  public  works  or  improvements  to  be 

performed,  or  for  goods  or  services  to  be  purchased,  or  grants  to  be  provided,  at  the  expense 
of  the  City,  or  to  be  paid  out  of  moneys  deposited  in  the  Treasury  of  the  City  or  out  of  trust 
moneys  under  the  control  of,  or  collected  by,  the  City  involving  an  expenditure  in  excess  of 
$350,000  for  construction  contracts,  dwe/-in  excess  of  S2(U-hUm50J)iJ0  for  iioods.  or  in  excess  of 
$50.000  for  services.  Contract  shall  also  mean  loans  or  grants  in  excess  of  S300.00050.000 
which  are  awarded  by  the  Mayor's  Office  of  Housing,  the  Mayor's  Office  of  Community 
Development,  the  Mayor's  Office  of  Children  Youth  and  their  Families,  or  by  any  other  City 
department  for  work  covered  under  this  Chapter. 

The  requirements  of  this  Chapter  shall  apply  to:  (1)  entry  level  positions  for  work 
performed  tm-the-eofunictby  a  coniracior  in  the  City;  (2)  entry  level  positions  for  work  performed 
on  the  contract  in  counties  contiguous  to  the  City;  and  (3)  entry  level  positions  for  work 
performed  on  the  contract  on  property  owned  by  the  City. 

For  purposes  of  this  Chapter,  'Contract"  shall  include  subcontracts  under  the  contract 
subject  to  first  source  hiring,  unless  otherwise  exempted  under  this  Chapter 

For  purposes  of  this  Chapter,  "Contract"  shall  not  include  contracts  for  urgent  litigation  | 
expenses  as  determined  by  the  City  Attorney,  emergency  contracts  under  San  Francisco 
Administrative  Code  §6.30,  or  §21.25,  sole  source  comracf^.  tolling  agreements,  cooperative 
purchasing  agreements  with  other  governmental  entities  or  contracts  with  other  governmental 
entities. 

(e)  "Contractor"  shall  mean  any  person(s),  firm,  partnership,  corporation,  or 
combination  thereof,  who  enters  into  a  contract  or  property  contract  with  a  department  head  or 
officer  empowered  by  law  to  enter  into  contracts  or  property  contracts  on  the  part  of  the  City 
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(f)  "Developer"  shall  mean  the  property  owner,  agents  of  the  property  owner, 
including  but  not  limited  to  management  companies,  person  or  persons,  firm,  partnership, 
corporation,  or  combination  thereof,  having  the  right  under  the  San  Francisco  Planning  Code 
and/or  the  San  Francisco  Building  Code  to  make  an  application  for  approval  of  a  commercial 
activity  or  residential  projecl 

(g)  "Development  Project"  shall  mean  commercial  activity(ies)  or  a  residential  project 
that  require^^  a  P/2ermit  that  is  subject  to  the  requirements  of  this  Chapter. 

(h)  "Economically  disadvantaged  individual"  shall  mean  an  individual  who  is  either: 
(1)  Eligible  for  services  under  the  Job  Training  Partnership  Act,  29  U.S.C.  §1503  Workforce 
Investment  Act  of  1998  QVIA)  (29  U.S.C.A.  2801  et  seq.),  as  determined  by  the  San  Francisco 
Private  Industry  Council;  or  (2)  designated  "economically  disadvantaged"  by  the  First  Source 
Hiring  Administration,  as  an  individual  who  is  at  risk  of  relying  upon,  or  returning  to,  public 
assistance. 

(i)  "Employer"  shall  mean  a  contractor,  subcontractor,  developer^  agents  of  the 
Developer,  tenants  or  other  occupants,  or  person(s),  firm,  partnership,  corporation,  or 
combination  thereof  engaged  in  the  commercial  activity(ics)  in  the  development  project,  who  is 
work  performed  under  a  contract,  lease,  loan,  srant,  or  permit,  or  ensased  in  work  performed  in  the 
City,  subject  to  the  requirements  of  this  Chapter. 

(j)       "Entry  level  position"  shall  mean  a  non-managerial  position  that  requires  either:  I 
(1)  no  education  above  a  high  school  diploma  or  certified  equivalency;  or  (2)  less  than  two  | 
years  of  training  or  specific  preparation;  and  shall  include  temporary  and  permanent  jobs,  and 
construction  jobs  related  to  the  development  of  a  commercial  activity  or  residential  project. 

(k)  "First  source  hiring  agreement"  shall  mean  the  written  agreement  entered  into  by 
the  employer  with  the  City  which  details  the  particular  first  source  hiring  requirements  with 
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which  an  employer  must  comply,  as  further  defined  in  Sections  83  9  and  83. 1 1  of  this 

Chapter. 

(I)       "FSHA"  shall  mean  the  First  Source  Hiring  Administration. 

(m)     "Permit"  shall  mean,  during  Phase  I,  as  defined  in  Section  83.4(n)  below,  either 
or  both  of  the  following:  (1 )  any  building  permit  application  for  a  commercial  activity  over 
50,000  square  feet  in  floor  area  and  involving  new  construction,  an  addition,  or  alteration 
which  results  in  the  expansion  of  entry  level  positions  for  a  commercial  activity:  (2)  any 
application  which  requires  discretionary  action  by  tne  City's  Planning  Commission  relating  lo  a 
commercial  activity  over  50,000  square  feet  including,  but  not  limited  to,  a  conditional  use 
project  authorization  under  San  Francisco  Planning  Code  Section  309,  and  office 
development  under  San  Francisco  Planning  Code  Section  320,  et  seq 

During  Phase  ll  as  defined  Section  83  4(o)  below,  fnhofum  or  Ih^fhaJi  of  the  foilov^ing. 
(1)  any  building  permit  application  for  a  commercial  activity  over  25  000  square  feet  in  floor 
area  and  involving  new  construction,  an  addition,  or  alteration  which  results  in  the  expansion 
of  entry  level  positions  for  a  commercial  activity;  (2)  any  application  which  requires 
discretionary  action  by  the  City's  Planning  Commission  relating  to  a  commercial  activity  over 
25,000  square  feet  including,  but  not  limiteo  to  conditional  use,  project  authorization  undei 
San  Francisco  Planning  Code  section  309,  and  office  development  under  San  Francisco 
Planning  Code  Section  320,  et  seq..  or  (S/  any  hinUlins  permit  application  for  a  residential  project 
as  defined  herein. 

The  requirements  of  this  Chapter  shall  apply  to  entry  level  positions  for  work  done 
under  a  permit  authorizing  a  development  project  or  resident iai  nroicn  in  the  City 

(n)  "Phase  I"  shall  refer  to  the  first  stage  of  implementation  of  this  Article  which  9kaU 
become  became  operative  on  October  20.  J  998  SO  davs  after  the  ordinance  adopt  ins  this  Chopter 
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becomes  effective,  and  shall  apply  Phase  I  applied  \o  contracts  for  public  works  or  improvements 
to  be  performed,  property  contracts,  grants  or  loans  issued  by  the  Mayor's  Office  of  Housing, 
or  by  the  Mayor's  Office  of  Community  Development,  and  permits  issued  for  commercial 
activity  over  50,000  square  feet. 

(o)      "Phase  H"  shaU  refers  to  the  second  stage  of  implementation  of  this  Chapter 
v\/hich  shall  become  became  operative  on  April  7,  2001.  24  months  after  the  FSHA  adoDHenedefa 
resolution  by  the  FSHAstatins  that  Phase  I  ha#^been  implementedr-t»^.  In  addition  to  the 
contracts,  property  contracts,  grants  or  loans  referred  to  in  section  83.4(n),  above.  Phase  II  shall 
apply  to  contracts  for  zoods  in  excess  of  $50.000  contracts  for  services  in  the  amount  of 
$ 200.  OOOexcess  of  $50, 000.  contracts  for  the  procurement  of  goods,  materials  equipment  or  supplies 
as  determined  by  the  Purchaser  under  Section  83. 7(d)  of  this  chapter,  permits  issued  for  commercial 
activity  exceeding  25,000  square  feet;  and-^xavA.s  and  loans  in  excess  of  $200,00050.000 
issued  by  other  City  departmentSr,  and  permits  issued  for  residential  pro  jects  as  defined  herein.  In 
addition,  Phase  II  shall  apply  to  any  and  all  work  performed  in  the  City  by  City  contractors. 

(p)      "Property  contract"  shall  mean  a  written  agreement,  including  leases, 
concessions,  franchises  and  easements,  between  the  City  and  a  private  party  for  the 
exclusive  use  of  real  property,  owned  or  controlled  by  the  City,  for  a  term  exceeding  29  days 
in  any  calendar  year  (whether  by  a  singular  instrument  or  by  cumulative  instruments)  for  the 
operation  or  use  of  such  real  property  for  the  operation  of  a  business  establishment,  that 
creates  available  entry  level  positions.  For  purposes  of  this  Chapter,  "property  contract"  does 
not  include  an  agreement  for  the  City  to  use  or  occupy  real  property  owned  by  others,  or 
leases,  easements  or  permits  entered  into  by  the  Public  Utilities  Commission  for  pipeline 
rights  of  way  property  and  watershed  property. 
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(q)      "Publicize"  shall  mean  to  advertise  or  post,  and  shall  include  participation  in  job 

fairs,  or  other  forums  in  which  employment  information  is  available 

(r)      "Qualified"  with  reference  to  an  economically  disadvantaged  individual  shall 
mean  an  individual  who  meets  the  minimum  bona  fide  occupational  qualifications  provided  by 
the  prospective  employer  to  the  San  Francisco  Workforce  Development  System  in  the  job 
availability  notices  required  by  this  Chapter. 

(s)  "Residential  project"  shall  mean  a  resident iai  development  involving  new  conslrnciion.  I 
an  addition,  a  conversion,  or  substantial  rehahilitation  that  results  in  the  creation  or  addition  often  or  \ 
more  residential  units.  \ 

"Retention"  shall,  when  used  in  this  Chapter,  be  construed  to  apply  to  the  entry 
level  position,  not  to  any  particular  individual 

(tu)     "San  Francisco  Workforce  Development  System  (  System")"  shall  mean  the 
system  established  by  the  City  and  County  of  San  Francisco,  and  managed  by  the  FSHA  for 
maintaining;  (1)  a  pool  of  qualified  individuals:  and  (2)  the  mechanism  by  which  such 
individuals  are  certified  and  referred  to  prospective  employers  covered  by  the  first  source 
hiring  requirements  under  this  Chapter.  (Added  by  Ord  264-98,  App  8/21/98) 

{v)       "Substantial  rehahUiiaiion.  "  when  used  in  this  ( 'haptcr.  shall  mean  rehabilitation  that 
involves  costs  in  excess  of^S  percent  of  the  value  of  the  buildini:  after  rehabilitation. 

SEC.  83.5  SCOPE. 

The  requirements  of  this  Chapter  shall  apply  to;  (a)  entry  level  positions  for  work 
performed  on  the  contract  bv  a  contractor  in  the  City;  (b)  entry  level  positions  for  work  performed 
on  the  contract  in  counties  contiguous  to  the  City;  (c)  entry  level  positions  for  work  performed 
on  the  contract  on  property  owned  by  the  City;  and  (d)  entry  level  positions  for  v;ork  done 
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1  under  a  permit  authorization  on  a  development  project  in  the  City.  (Added  by  Ord.  264-98, 

2  :  App.  8/21/98) 

3  I 

4  SEC.  83.6.    FIRST  SOURCE  HIRING  ADMINISTRATION. 

I 

5  (a)  Establishment  and  Composition.  A  First  Source  Hiring  Administration  ("FSHA") 

6  !  is  hereby  established  for  the  purpose  set  forth  in  Subsection  (b)  below.  The  FSHA  shall 

7  ii  consist  of  the  following:  {1 )  the  Mayor  or  his/her  designee  from  the  Mayor's  Office  of 

8  I:  Economic  Development;  (2)  the  Executive  Director  of  the  Department  of  Human  Services,  or  i 

9  his/her  designee;  (3)  the  Director  of  the  Mayor's  Office  of  Community  Development,  or  his/her 

1 0  i  designee;  (4)  the  President  of  the  Private  Industry  Council,  or  his/her  designee;  (5)  the 

1 1  Chancellor  of  the  City  College  of  San  Francisco  or  his/her  designee;  (6)  other  City  department 

12  representatives  appointed  by  the  FSHA  as  necessary  from  time  to  time;  and  (^7)  other  San 

13  Francisco  governmental  agency  representatives  participating  in  the  First  Source  Hiring 

14  Program  and  invited  by  the  FSHA  . 

1 5  (b)  Powers  and  Duties.  The  FSHA  shall  be  responsible  for  the  implementation, 

16  oversight,  and  monitoring  of  the  first  source  hiring  requirements  of  this  Chapter.  Its  powers 

17  and  duties  shall  include: 

18  (1 )  Providing  assistance  to  individual  City  departments  in  designing  first  source 

19  hiring  implementation  and  monitoring  plans  for  that  department  to  use  in  contracts  and 

20  property  contracts,  including  criteria  for  assigning  particular  numerical  hiring  goals,  or 

21  reviewing  and  approving  existing  Plans.  The  FSHA  shall  work  with  departments  to  identify 

22  I  those  contracts  and  property  contracts  that  offer  available  entry  level  positions  in  duration  and 

23  I  numbers  sufficient  to  justify  the  additional  administrative  duties  resulting  from  the 

24  !  implementation  of  the  requirements  of  this  Chapter.  To  the  greatest  extent  possible,  the 
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development  of  these  plans  shall  utilize  the  department's  existing  contract-monitonng 
procedures  and  facilitate  a  coordinated  flow  of  information 

(2)  Working  with  the  Department  of  City  Planning  and  the  Deparlment  of 
Building  Inspection  to  establish  conditions  based  upon  first  source  hiring  agreements  tor  I 
development  projects; 

(3)  Working  with  employers  and  unions  to  identify  entry  level  positions  for 
qualified  economically  disadvantaged  individuals,  and  to  set  appropriate  recruitment,  hiring 
and  retention  goals; 

{Si)  Determining  appropriate  monitoring  and  enforcement  mechanisms  to  ^ 
achieve  the  purpose  of  this  Chapter  and  consistent  v;ith  Sections  83  10  and  83  12,  below, 
[65)  Developing  written  regulations  to  implement  first  source  hiring: 
{^)  Entering  into  cooperative  agreements  with  other  San  Francisco 
governmental  agencies,  including,  but  not  limited  to,  the  Housing  Authority,  the 
Redevelopment  Agency,  the  In-Home  Supportive  Services  Public  Authonty,  and  the  Parking 
Authority,  consistent  with  the  laws  go>.'erning  such  agencies  and  consistent  With  the  purpose 
of  this  Chapter; 

(^7)  Conducting  independent  audits  of  City  departmental  implementation, 
monitonng  and  enforcement  of  the  requirements  of  this  Chapter; 

{98}  Preparing  an  annual  leport  on  the  progress  of  first  source  hiring  for 
presentation  to  the  Mayor  and  the  Board  of  Supervisorsr  ihai  u  ///  inciude  but  not  he  limited  to  the  \ 
status  of  firsi  source  implementation  hy  nii  C'..'\  ilcpartment.s.  the  t  mniher  of  contractors  subject  to  first  | 
source  requirements  by  department,  the  number  and  percent  of  ci>ntraciors  \vith  signed  first  source  \ 
agreements  on  file,  the  number  and  percent  of  first  source  employers  posting  jobs,  the  number  of  jobs 
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1  1    posted  and  the  uagg  data  associated  with  those  jobs,  the  number  of  fob  seekers  referred  to  employers, 

2  '     the  number  of  job  seekers  hired  by  first  source  employers  and  the  number  and  percent  of  first  source 

3  ::     employers  hiring:  job  seekers.  The  Board  of  Supervisors  shall  hold  a  hearing  on  the  report  within  45 

li 

days  of  its  submission  to  the  Clerk  of  the  Board  of  Supervisors. 

{W9)  Submitting  all  approved  first  source  hiring  implementation  and  monitoring 
plans  ("approved  plan")  to  the  Workforce  Development  Advisory  Committee  for  review; 

{44-10)  Developing  effective  outreach,  education,  support  services  for,  and 
recognition  of,  employers. 

(c)  The  FSHA  shall  phase-in  implementation  of  this  Chapter  in  accordance  with  Section 
83.18,  below,  and  as  defined  in  Sections  83.4  (n)  and  (o),  above.  The  FSHA  shall  first 
establish  a  schedule  for  assisting  in  the  development  of,  or  approving  existing  first  source 
hiring  implementation  and  monitoring  plans  by  the  following  City  departments:  Airport; 
Department  of  Building  Inspection;  Department  of  Planning;  Department  of  Public  Health,  \ 
Mayor's  Office  of  Children,  Youth  and  Families;  Mayor's  Office  of  Community  Development;  | 
Mayor's  Office  of  Housing;  Municipal  Railway;  Parks  and  Recreation;  Port;  Public  Works,  and  i 
Purchasing.  The  FSHA  shall  also  establish  a  schedule  for  the  remaining  City  departments. 

(d)  The  FSHA  shall  exercise  its  powers  and  duties  in  a  manner  that  does  not  result  in 
delay,  or  impose  a  monetary  exaction  under  permits  for  contractors  or  developers  subject  to  this  j 
Chapter.  | 

(e)  The  FSHA  shall  make  the  final  administrative  determination  as  to  compliance  with  ' 
the  requirements  of  this  Chapter.  (Added  by  Ord.  264-98,  App.  8/21/98) 


SEC.  83.7.    DUTIES  OF  CITY  DEPARTMENTS. 
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(a)  All  commissions,  departments,  officers  and  employees  of  the  City  shall  cooperate 
with  the  FSHA  in  connection  with  their  respective  duties  relative  to  the  award  of  contracts, 
property  contracts,  and  the  issuance  of  permits  subject  to  this  Chapter. 

(b)  City  departments  shall  develop  an  overall  first  source  hiring  implementation  and 
monitoring  plan  ("plan")  with  the  assistance  of  the  FSHA  Once  the  FSHA  approves  the  plan 
("approved  plan"),  the  department  is  not  required  to  seek  approval  from  the  FSHA  for  specrfic 
contracts,  property  contracts  or  permits  unless  otherwise  instructed  to  do  so  in  the  approved 
plan.  If  a  department  is  required  to  comply  with  federal  or  state  hiring  program  regulations 
that  mieet  or  exceed  the  requirements  of  this  Chapter,  that  department  shall  submit  that 
information  as  its  plan.  Compliance  with  such  regulations  shall  be  deemied  to  be  an 
"approved  plan  '  Compliance  by  a  department  with  the  approved  plan  shall  be  deemed  to  be 
compliance  with  the  requirements  of  this  Chapter  The  FvSHA  may  require  regulai  reports  by 
the  department  as  part  of  the  plan. 

(c)  In  situations  wfiere  both  the  Departments  of  Building  inspection  ana  Planning  grant  j 
approval  for  a  development  proiect  or  n'sidcntial  proj^ci.  the  City's  Department  of  Planning 
shall  have  primary  jurisdiction  for  the  conditions  imposed  on  the  permit  required  under  this 
Chapter,  and  the  role  of  the  Department  of  Builaing  Inspection  shall  be  limited  to  assisting  in 
enforcement  of  the  first  source  hiring  requirements. 

fi^-amircc  hiring- agree menh  (Added  by  Ord.  264-98.  App  8,/21./98) 
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SEC.  83.8.    WORKFORCE  DEVELOPMENT  ADVISORY  COMMITTEE. 

There  shall  be  established  a  Workforce  Develop-mended  Advisory  Committee 
("Advisory  Committee")  to  advise  the  FSHA  on  workforce  development,  employ-mended 
needs,  program  policy,  design,  implementation,  oversight,  and  monitoring.  This  advisory 
comimittee  shall  be  appointed  by  the  Mayor  and  shall  include  representatives  of  community- 
based  organizations,  labor,  the  business  community,  educational  institutions,  and  City 
departments.  The  members  of  this  advisory  committee  shall  serve  at  will  for  a  term  of  one 
year,  and  may  be  reappointed.  This  Advisory  Committee  shall  meet  at  least  quarterly. 
(Added  by  Ord.  264-98,  App.  8/21/98) 

SEC.  83.9.    FIRST  SOURCE  HIRING  REQUIREMENTS  FOR  CONTRACTS 
PROPERTY  CONTRACTSr.  AND  OTHER  WORK  PERFORMED  IN  THE  CITY  BY  CITY 
CONTRACTORS. 

(a)  This  Chapter  applies  to  all  contracts  and  property  contracts,  except  where  the 
FSHA  detern'iines  that  application  of  the  requirements  of  this  Chapter  is  not  feasible  or 
conflicts  with  applicable  federal  or  State  law.  In  addition,  this  Chapter  applies  to  any  and  all  work 
performed  in  ike  City  by  a  City  contractor. 

(b)  As  an  essential  term  of,  and  consideration  for,  any  contract  or  property  contract  with 
the  City,  not  exempted  by  the  FSHA,  the  contractor  shall  enter  into  a  first  source  hiring 
agreement  ("agreement")  with  the  City,  on  or  before  the  effective  date  of  the  contract  or 
property  contract.  Contractors  shall  also  enter  into  an  agreement  with  the  City  for  any  other  work 
that  it  performs  in  the  City.  Such  agreement  shall: 

(1)  Set  appropriate  hiring  and  retention  goals  for  entry  level  positions.  The 
employer  shall  agree  to  achieve  these  hiring  and  retention  goals,  or,  if  unable  to  achieve 


Supervisor  Maxwell 
BOARD  OF  SUPERVISORS 


Page  18 
9/28/2004 

n:\health\jwiHiam\dhs\1stsrce\fsh_ord2.doc 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


these  goals,  to  establish  good  faith  efforts  as  to  its  attempts  to  do  so,  as  set  forth  in  the 
agreement.  The  agreement  shall  take  into  consideration  the  employer  s  participation  in 
existing  job  training,  referral  and/or  brokerage  programs  Within  the  discretion  of  the  FSHA, 
subject  to  appropriate  modifications,  participation  in  such  programs  may  be  certified  as 
meeting  the  requirements  of  this  Chapter  Failure  either  to  achieve  the  specified  goal,  or  to 
establish  good  faith  efforts  will  constitute  noncompliance  and  v;ill  subject  the  employer  to  the 
provisions  of  Section  83.10  of  this  Chapter. 

(2)  Set  first  source  interviewing,  recruitment  and  hiring  requirements,  vyhich  will 
provide  the  San  Francisco  Workforce  Development  System  with  the  first  opportunity  to 
provide  qualified  economically  disadvantaged  individuals  for  consideration  for  employment  for 
entry  level  positions.  Employers  shall  consider  all  applications  of  qualified  economically 
disadvantaged  individuals  referred  by  the  System  for  employment;  provided  however,  if  the 
employer  utilizes  nondiscriminatory  screening  criteria,  the  employer  shall  have  the  sole 
discretion  to  interview  and/or  hire  individuals  referred  or  certified  by  the  San  Francisco 
Workforce  Development  System  as  being  qualified  economically  disadvantaged  individuals. 
The  duration  of  the  first  source  interviewing  requirement  shall  be  deicrmmcd  h\  the  FSHA  ami 
shall  be  set  forth  in  each  agreement,  but  shall  not  exceed  1 0  days.  During  that  period,  the 
employer  may  publicize  the  entn/  level  positions  in  accordance  with  the  agreement  A  need 
for  urgent  or  temporary  hires  must  be  evaluated,  and  appropriate  provisions  for  such  a 
situation  must  be  made  in  the  agreement. 

(3)  Set  appropriate  requirements  for  providing  notification  of  available  entry  level 
positions  to  the  San  Francisco  Workforce  Development  System  so  that  the  System  may  train 
and  refer  an  adequate  pool  of  qualified  economically  disadvantaged  individuals  to 
participating  employers.  Notification  should  include  such  information  as  employment  needs 
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1  by  occupational  title,  skills,  and/or  experience  required,  the  hours  required,  wage  scale  and 

2  I     duration  of  employment,  identification  of  entry  level  and  training  positions,  identification  of 

3  English  language  proficiency  requirements,  or  absence  thereof,  and  the  projected  schedule  j 
4|;     and  procedures  for  hiring  for  each  occupation.  Employers  should  provide  both  long  term  job  j 

5  need  projections  and  notice  before  initiating  the  interviewing  and  hiring  process.  These 

6  notification  requirements  will  take  into  consideration  any  need  to  protect  the  employer's 

7  :     proprietary  information. 

8  ji  (4)  Set  appropriate  record  keeping  and  monitoring  requirements.  The  First 
Source  Hiring  Administration  shall  develop  easy-to-use  forms  and  record  keeping 
requirements  for  documenting  compliance  with  the  agreement.  To  the  greatest  extent 
possible,  these  requirements  shall  utilize  the  employer's  existing  record-keeping  systems,  be 
non-duplicative,  and  facilitate  a  coordinated  flow  of  information  and  referrals. 

(5)  Establish  guidelines  for  employer  good  faith  efforts  to  comply  with  the  first 
source  hiring  requirements  of  this  Chapter.  The  FSHA  will  work  with  City  departments  to 
develop  employer  good  faith  effort  requirements  appropriate  to  the  types  of  contracts  and 
property  contracts  handled  by  each  department.  Employers  shall  appoint  a  liaison  for  dealing 
with  the  development  and  implementation  of  the  employer's  agreement.  In  the  event  that  the 
FSHA  finds  that  the  employer  under  a  City  contract  or  property  contract  has  taken  actions 
primarily  for  the  purpose  of  circumventing  the  requirements  of  this  Chapter,  that  employer 
shall  be  subject  to  the  sanctions  set  forth  in  Section  83. 1 0  of  this  Chapter. 

(6)  Set  the  term  of  the  requirements. 

(7)  Set  appropriate  enforcement  and  sanctioning  standards  consistent  with  this 

Chapter. 


Supervisor  Maxwell  ' 
BOARD  OF  SUPERVISORS  Page  20  ; 

9/28/2004  i 

n;\health\jwilliam\dhs\1  stsrce\fsh_ord2.doc  j 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


(8)  Set  forth  the  City's  obligations  to  develop  training  programs,  job  applicant 
referrals,  technical  assistance,  and  information  systems  that  assist  the  employer  in  complying 
with  this  Chapter. 

(9)  Require  developer  to  include  notice  of  the  requirements  of  this  Chapter  in 

leases,  subleases,  and  other  occupancy  contracts. 

(c)  The  employer  shall  make  the  final  determination  of  whether  an  economically 
disadvantaged  individual  referred  by  the  System  is  'qualified "  for  the  position.  Any  qualified 
economically  disadvantaged  individual  who  is  hired  by  the  employer  shall  have  the  same 
rights  and  obligations  as  all  other  employees  in  similar  positions.  The  employer  shall  not 
discriminate  against  any  employees  on  the  basis  of  participation  in  the  First  Source  Hiring 
Program.  Any  such  discrimination  shall  be  considered  a  breach  of  the  employer's  "good  faith" 
obligations  under  the  agreement,  and  shall  be  subject  to  the  sanctions  set  forth  in  Section  | 
83.10  of  this  Chapter. 

(d)  Compliance  by  an  employer  with  a  City  department  s  approved  plan  shall  be 
deemed  to  be  compliance  with  the  requirements  of  this  Chapter 

(e)  In  any  situation  where  the  FSHA  concludes  based  upon  application  by  the  employer 
that  compliance  with  this  Chapter  would  cause  economic  hardship  the  FSHA  may  grant  an 
exception  to  any  or  all  of  the  requirements  of  this  Chapter.  (Added  by  Ord.  264-98.  App 
8/21/98) 

SEC.  83.10.  VIOLATION  OF  FIRST  SOURCE  HIRING  IN  CONTRACTS  AND  PROPERTY 
CONTRACTS. 

(a)  Violation  of  the  requirements  of  this  Chapter  is  subject  to  an  assessment  of 
liquidated  damages  as  set  forth  below.  Additionally,  contractors,  except  property  contractors 
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1  may  be  subject  to  the  provisions  of  Sections  6.52,  6.58,  and/or  6.60  of  the  San  Francisco 

2  Administrative  Code. 

3  (b)  If  upon  administrative  review  as  provided  for  in  Subsection  (e)  of  this  Section,  the 

4  ;     FSHA  determines  that  entry  level  positions  were  not  made  available  to  the  System  for  referral ! 

5  of  qualified  economically  disadvantaged  individuals  as  specified  in  the  employer's  first  source  i 

6  'i    hiring  agreement,  and  the  employer  does  not  remedy  the  violations,  that  employer  shall  be  ! 

7  ;     assessed  liquidated  damages  in  the  amount  of  $2,070  for  every  new  hire  for  an  entry  level  | 

8  position  improperly  withheld  from  the  first  source  hiring  process.  | 

(c)  Lack  of  referrals  of  qualified  economically  disadvantaged  individuals,  delay  in 
referrals  due  to  causes  beyond  the  reasonable  control  of  the  employer,  emergency,  or  other 
good  cause  as  demonstrated  by  the  employer  to  the  FSHA  may  be  a  defense  to  the 
assessment  of  liquidated  damages  under  this  Chapter. 

(d)  If  the  developer  fulfills  its  obligations  as  set  forth  in  this  Chapter,  the  developer  shall 
not  be  held  responsible  for  the  failure  of  an  employer  to  comply  with  the  requirements  of  this 
Chapter. 

(e)  The  assessment  of  liquidated  damages  and  the  evaluation  of  any  defenses  or 
mitigating  factors,  shall  be  made  by  the  FSHA. 

(f)  The  FSHA  shall  establish  procedures  that  allow  an  employer  to  respond  to  any 
complaints  of  noncompliance  made  by  a  City  department  or  other  interested  party,  or  any 
determination  of  noncompliance  with  this  Chapter  made  by  the  FSHA,  prior  to  the  imposition 
of  any  sanctions  by  the  City.  (Added  by  Ord.  264-98,  App.  8/21/98) 

SEC.  83.11.  FIRST  SOURCE  HIRING  REQUIREMENTS  FOR  PERMITS  FOR 
COMMERCIAL  DEVELOPMENT  AND  RESIDENTIAL  PROJECTS. 
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(a)  Developers  applying  for  permits  as  defined  in  Section  83  4(m)  and  Section  83  4(si 
shall  cooperate  with  the  FSHA  in  establishing  first  source  hiring  agreennent(s)  for  the 
development  project.  The  Plannim^  ( 'ommission  shall  not  approve  a  Lk'velupnwnl project,  nur  shall 
any  City  department  Issue  a  permit  siihjcct  to  this  Chapter  unless  the  developer  or  contractor  has 
obtained  approval  from  the  FSllA  of  a  first  source  hiring  a^eement  applicable  to  the  development  | 
project  or  obtained  an  exemption  from  the  requirements  of  Chapter  83  pursuant  to  Section  fi3.ll(df. 
The  FSHA  may  condition  approval  of  the  first  source  hirinji  aj^reement  on  the  City's  approval  of  the 
development  project.  In  the  event  the  development  project  approved  hy  the  Plannin£  Commission 
differs  substantially  from  the  development  project  assumed  by  the  FSHA  at  the  time  it  approved  the 
agreement,  the  FSHA  may  approve  modifications  to  the  first  source  hirini:  agreement  if  necessary  for 
the  agreement  to  conform  to  the  requirements  of  this  Chapter.    Such  agreement  shall  become  a 
condition  of  the  permit,  and  shall; 

(1)  Set  appropriate  hiring  and  retention  goals  for  entry  level  positions  for  all 
employers  engaged  in  construction  work  on,  and  commercial  activity(ies)  to  be  conducted  in. 
the  development  project,  including  residential  services.  The  developer  shall  agree  to  require  all 
such  employers  to  achieve  these  hiring  and  retention  goals,  or.  if  unable  to  achieve  these 
goals,  to  establish  good  faith  efforts  as  to  their  attempts  to  do  so,  as  set  forth  in  the 
agreement.  The  agreement  shall  take  into  consideration  the  employer  s  participation  in 
existing  job  training,  referral  and/or  brokerage  programs.  Within  the  discretion  of  the  FSHA. 
subject  to  appropnate  modifications,  participation  in  such  programs  may  be  certified  as 
meeting  the  requirements  of  this  Chapter  Failure  either  to  achieve  the  specified  goal,  or  to 
establish  good  faith  efforts  will  constitute  noncompliance  and  will  subject  the  employer  to  the 
sanctions  provided  in  Section  83.12  of  this  Chapter. 
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1  (2)  Set  first  source  interviewing,  recruitment  and  hiring  requirements  for  all 

2  employers  engaged  in  construction  work  on,  and  commercial  activity(ies)  to  be  conducted  in, 

3  :    the  development  project,  including  residential  services,  which  will  provide  the  San  Francisco 

ii 

4  i    Workforce  Development  System  with  the  first  opportunity  to  provide  qualified  economically 

5  disadvantaged  individuals  for  consideration  for  employment  for  entry  level  positions. 

6  ;     Employers  subject  to  the  agreement  shall  consider  all  applications  of  qualified  economically 

7  disadvantaged  individuals  referred  by  the  System  for  employment;  provided  however,  if  the  i 

8  !     employer  utilizes  nondiscriminatory  screening  criteria,  the  employer  shall  have  the  sole 
discretion  to  interview  and/or  hire  individuals  referred  or  certified  by  the  San  Francisco 
Workforce  Development  System  as  being  qualified  economically  disadvantaged  individuals. 
The  duration  of  the  first  source  interviewing  requirement  shall  be  determined  by  the  FSHA  and 
shall  be  set  forth  in  each  agreement  but  shall  not  exceed  1 0  days.  During  that  period,  the 
employer  subject  to  the  agreement  may  publicize  the  positions  in  accordance  with  the 
agreement.  A  need  for  urgent  or  temporary  hires  must  be  evaluated,  and  appropriate 
provisions  for  such  a  situation  must  be  made  in  the  agreement. 

(3)  Set  appropriate  requirements  for  providing  notification  of  available  entry  level 
positions  to  the  San  Francisco  Workforce  Development  System  so  that  the  System  may  train 
and  refer  an  adequate  pool  of  qualified  economically  disadvantaged  individuals  to  employers 
subject  to  the  agreement.  Notification  should  include  such  information  as  employment  needs 
by  occupational  title,  skills,  and/or  experience  required,  the  hours  required,  wage  scale  and 
duration  of  employment,  identification  of  entry  level  and  training  positions,  identification  of 
English  language  proficiency  requirements,  or  absence  thereof,  and  the  projected  schedule 
and  procedures  for  hiring  for  each  occupation.  Employers  subject  to  the  agreement  should 
provide  both  long-term  job  need  projections,  and  notice  before  initiating  the  interviewing  and 
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hiring  process.  These  notification  requirements  will  take  into  consideration  any  need  to 
protect  the  employer's  proprietary  information. 

(4)  Set  appropriate  record  keeping  and  monitoring  requirements  The  First 
Source  Hiring  Administration  shall  develop  easy  to  use  forms  and  record  keeping 
requirements  for  documenting  compliance  with  the  agreement  To  the  greatest  extent 
possible,  these  requirements  shall  utilize  the  employer's  existing  record  keeping  systems,  be 
non-duplicative,  and  facilitate  a  coordinated  flow  of  information  and  referrals 

(5)  Establish  guidelines  for  employer  good  faith  efforts  to  comply  with  the  first 
source  hiring  requirements  of  this  Chapter.  The  FSHA  will  work  with  City  departments  to 
develop  employer  good  faith  effort  requirements  appropriate  to  the  types  of  permits  handled 
by  each  department.  Employers  shall  appoint  a  liaison  for  dealing  with  the  development  and 
implementation  of  the  employer's  agreement  In  the  event  that  the  FSHA  finds  that  the 
employer  has  taken  actions  primarily  for  purpose  of  circumventing  the  requirements  of  this 
Chapter,  that  employer  shall  be  subject  to  the  sanctions  set  forth  in  Section  83  12  of  this 
Chapter. 

(6)  Set  the  term  of  the  requirements. 

(7)  Set  appropriate  enforcement  and  sanctioning  standards  consistent  with  this 

Chapter. 

(8)  Provide  that  the  agreement  shall  be  recorded. 

(9)  Set  forth  the  City's  obligations  to  develop  training  programs,  job  applicant 
referrals,  technical  assistance,  and  information  systems  that  assist  the  employer  in  complying 
with  this  Chapter. 

(10)  Require  developer  to  include  notice  of  the  requirements  of  this  Chapter  in 
leases,  subleases,  and  other  occupancy  contracts. 
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1  '  (b)  The  employer  subject  to  the  agreement  shall  make  the  final  determination  of  | 

2  whether  an  economically  disadvantaged  individual  referred  by  the  System  is  "qualified"  for  the! 

3  position.  Any  qualified  economically  disadvantaged  individual  who  is  hired  by  the  employer 

■I  I 

4  ,  shall  have  the  same  rights  and  obligations  as  all  other  employees  in  similar  positions.  The  j 

■  I 

5  I  employer  shall  not  discriminate  against  any  employees  on  the  basis  of  participation  in  the  First 

6  I  Source  Hiring  Program.  Any  such  discrimination  shall  be  considered  a  breach  of  the 

7  employer's  "good  faith"  obligations  under  the  agreement,  and  shall  be  subject  to  the  sanctionsj 
8!  set  forth  in  Section  83.12  of  this  Chapter.  j 
9  j  (c)  Compliance  by  an  employer  subject  to  the  agreement  with  a  City  department's 

10  j  approved  plan  shall  be  deemed  to  be  compliance  with  the  requirements  of  this  Chapter.  In 

1 1  j  situations  where  an  employer  must  comply  with  the  requirements  of  this  Chapter  as  part  of  a  I 

1 

12  contract  or  property  contract,  and  subsequently  must  apply  for  permits  for  the  same  project  ! 

1 3  that  is  the  subject  of  the  contract  or  property  contract,  the  employer  will  be  deemed  to  be  in 

14  compliance  with  this  Chapter. 

1 5  (d)  In  any  situation  where  the  FSHA  concludes  based  upon  application  by  the  employerj 

1 6  that  compliance  with  this  Chapter  would  cause  economic  hardship  or  the  burden  of 

1 7  compliance  would  be  disproportionate  to  the  impacts  of  the  employer's  commercial  | 

1 8  activity(ies)  in  the  City,  the  FSHA  shall  grant  an  exception  to  any  or  all  of  the  requirements  of 

19  this  Chapter.  (Added  by  Ord.  264-98,  App.  8/21/98) 
20 

21  SEC.  83.12.  VIOLATION  OF  FIRST  SOURCE  HIRING  IN  PERMITS. 

22  (a)  The  sole  financial  remedy  for  violation  of  the  requirements  of  this  Chapter  is  the 

23  penalty  set  forth  below.  Additionally,  failure  to  comply  with  the  conditions  imposed  on  the 

24  permit  may  be  subject  to  the  provisions  of  San  Francisco  Building  Code  Section  104.2. 
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(b)  If  upon  administrative  review,  as  provided  for  in  Subsection  (e)  of  this  Section,  the 
FSHA  determines  that  entry  level  positions  were  not  made  available  to  the  System  for  referral 
of  qualified  economically  disadvantaged  individuals  as  specified  in  the  employer's  first  source 
hiring  agreement,  and  the  employer  does  not  remedy  the  violations,  that  employer  shall  be 
assessed  a  penalty  in  the  amount  of  S2,070  for  every  new  hire  for  an  entry  level  position 
improperly  withheld  from  the  first  source  hiring  process 

(c)  Lack  of  referrals  of  qualified  economically  disadvantaged  individuals,  delay  in 
referrals  due  to  causes  beyond  the  reasonable  control  of  the  employer,  emergency,  or  other 
good  cause  as  demonstrated  by  the  employer  to  the  FSHA  may  be  a  defense  to  the 
assessment  of  a  penalty  under  this  Chapter. 

(d)  If  the  developer  fulfills  its  obligations  as  set  forth  in  this  Chapter  the  developer  shall 
not  be  held  responsible  for  the  failure  of  an  employer  to  comply  with  the  requirements  of  this 
Chapter. 

(e)  The  assessment  of  a  penalty  and  the  evaluation  of  any  defenses  and  mitigating 
factors,  shall  be  made  by  the  FSHA. 

(f)  The  FSHA  shall  establish  procedures  that  allow  an  employer  to  respond  to  any 
complaints  of  noncompliance  made  by  a  City  department  or  other  interested  party,  or  any 
determination  of  noncompliance  with  this  Chapter  made  by  the  FSHA.  prior  to  the  imposition 
of  any  sanctions  by  the  City.  (Added  by  Ord.  264-98.  App.  8/21/98) 

SEC.83.12A.         FEE  SCHEDULE. 

 (a)  A  developer,  contractor,  or  on^loye^-efvtefmg  into  a  ftrst-source  hiring 

agreement  for  commercial  activities  that  include  from  25.00Q-squafe4eet  to-QQrQQQ  squafe 
feet  shall  pay  a  foo  of  $1 50.00  to  defray  the  costs  o^a^fninistering-t^^ve-pfogfam-.  -A-develofiefr 
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^      contractor,  or  employer  entering  into  a  first  source  hiring  agreement  for  commercial  activities  , 

2  that  include  1 00.000  square  feet  or  more  shall  pay  a  fee  of  $250.00.  I 

3  :   — (fe)  A  developer,  contractor,  or  employer  entering  into  a  first  source  hiring  j 

agreement  for  a  residential  project  that  includes  10  to  ^9  units  shall  pay  a  foo  of  $150.00  to 
defray  the  costs  of  administering  the  program.  A  devolopor,  contractor,  or  employer  entering 
into  a  first  source  hiring  agreement  for  a  residential  project  that  includes  50  or  more  units  shall 
pay  a  foo  of  $250.00. 

 (o)  All  fees  under  this  Section  shall  be  due  and  payable  within  30  days  of  the  date 

of  the  issuance  of  a  notice  of  payment  due.  Delinquent  fees  shall  be  subject  to  a  penalty  of 
ton  percent  (10%)  plus  interest  at  the  rate  of  one  percent  (1%)  per  month  on  the  outstanding 
balance  which  shall  be  added  to  the  amount  of  the  fee  collocted  from  the  date  that  payment  is 

 (4)  Non  profit  entities  shall  be  exempt  from  the  administrative  fee  requirements 

under  this  Section. 


SEC.  83.13.  RECORDS. 

The  employers  subject  to  provisions  of  this  Chapter  shall  maintain  and  provide 
the  FSHA  with  the  records  necessary  to  document  compliance  with  the  requirements  of  this 
Chapter  as  determined  in  the  first  source  agreement.  (Added  by  Ord.  264-98,  App.  8/21/98) 

SEC.  83.14.  GENERAL  EXCLUSIONS  AND  LIMITATIONS. 
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Nothing  in  tinis  Chapter  shall  be  interpreted  to  interfere  with,  or  prohibit  existing  labor 
agreements,  nondiscrimination  programs,  workforce  training  pro-grams  and  agreements, 

economically  disadvantaged  hiring  and  retention  goals.  This  Chapter  is  to  be  implemented  ijj 
a  manner  that  does  not  conflict  with  applicable  federal  or  State  laws. 

Nothing  in  this  Chapter  shall  be  interpreted  in  a  manner  that  would  displace  an 
employer's  existing  workers. 

The  FSHA  may  reach  agreements  with  other  governmental  agencies  that  have  similar 
programs  in  order  to  ensure  that  requirements  imposed  pursuant  to  this  Chapter  and  by  other 
governmental  agency  authority  do  not  create  an  undue  burden  or  conflicting  obligations  on 
employers,  and  to  make  the  implementation  of  the  purpose  of  this  Chapter  feasible  where  the 
City  and  other  jurisdictions  have  joined  together  to  procure  goods,  services  or  public  works. 
(Added  by  Ord.  264-98,  App.  8/21/98) 

SEC.  83.15.  COLLECTIVE  BARGAINING  AGREEMENTS. 

Notwithstanding  anything  to  the  contrary  in  this  Chapter,  if  a  first  source  hiring 
agreement  conflicts  with  an  existing  collective  bargaining  agreement  to  which  an  employer  is  | 
a  party,  the  collective  bargaining  agreement  shall  prevail   However,  the  employer  will  be 
obligated  to  provide  workforce  needs  information  to  the  San  Francisco  Workforce 

! 

Development  System  and  the  employer  v;ill  be  obligated  to  make  good  faith  efforts  to  comply  | 
with  the  requirements  of  its  first  source  hiring  agreement  that  do  not  conflict  v;ith  the  collective 
bargaining  agreement.  (Added  by  Ord.  264-98,  App.  8/21/98) 

SEC.  83.16.  SEVERABILITY.  ! 
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If  any  part  or  provision  of  this  Chapter,  or  the  application  thereof  to  any  person  or 
circumstance,  is  held  invalid,  the  remainder  of  this  Chapter,  including  the  application  of  such 
part  or  provision  to  other  persons  or  circumstances,  shall  not  be  affected  thereby  and  shall 
continue  in  full  force  and  effect.  To  this  end,  the  provisions  of  this  Chapter  are  severable. 
(Added  by  Ord.  264-98,  App.  8/21/98) 

SEC.  83.17.  LIMITED  TO  PROMOTION  OF  GENERAL  WELFARE. 

In  undertaking  the  adoption  and  enforcement  of  this  Chapter,  the  City  and  County  of 
San  Francisco  is  assuming  an  undertaking  only  to  promote  the  general  welfare.  It  is  not 
assuming,  nor  is  it  imposing  on  its  commissions,  departments,  officers  and  employees,  an 
obligation  for  breach  of  which  it  is  liable  in  money  damages  to  any  person  who  claims  that 
such  breach  proximately  caused  injury  (Added  by  Ord.  264-98,  App.  8/21/98) 

SEC.  83.18.  OPERATIVE  DATE  AND  APPLICATION. 

Phase  I,  as  defined  in  83.4(n)^  shaU  beceame  operative  20  days  after  the  dale  the 
ordinance  adopting  this  Chapter  becomes  effective,  on  October  20,  1998.  Phase  II,  as  defined  in 
Section  83.4(o)  of  this  Chapter^  wUi  becoame  operative  on  April  I  2001,  24  (twenty-four) 
months  after  the  FSHA  adoptfowe^i  ef  a  resolution  by  the  FSHAstatins  that  Phase  I  hast/  been 
implemented.  This  Chapter  is  intended  to  have  prospective  effect  only,  and  shall  not  be 
interpreted  to  impair  any  rights  under  any  existing  City  contract  or  property  contract  or  permit. 
The  provisions  of  this  Chapter  shall  expire  six  years  after  the  effective  date  of  this  ordinance  on 
January  1,  2009.  (Added  by  Ord.  264-98,  App.  8/21/98) 
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APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 

By:      ^II^CmAa/  yVtlSt^t>U.o^ 
J(ENNIFER^WILLIAMS 
Deputy  City  Attorney 
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Ordinance  amending  the  San  Francisco  Administrative  Code  by  amending  sections  83.3,  83.4,  83.5, 
83.6,  83.7,  83  9,  83  11  and  83.18  to:  (1)  expand  the  scope  of  the  ordinance  to  apply  to  any  work 
performed  in  the  City  by  City  contractors;  (2)  expand  the  definition  of  contract  to  include  sole  source 
contracts  and  contracts,  loans  and  grants  awarded  by  the  City  in  excess  of  $50,000;  (2)  include 
residential  projects,  ad  defined  herein,  to  be  subject  to  first  source  hiring  requirements;  (4)  expand 
the  definition  of  "commercial  activity,"  as  defined  herein;  (5)  increase  the  First  Source  Hiring 
Administration's  reporting  requirements  to  the  Mayor  and  the  Board  of  Supervisors  regarding  the 
progress  of  the  first  source  hiring  program;  (6)  delete  the  requirement  that  the  Purchaser  must 
determine  the  applicability  of  the  First  Source  Hiring  Ordinance  to  certain  service  contracts;  (7) 
require  developers  to  obtain  a  first  source  hiring  agreement  or  an  exemption  before  the  Planning 
Commission  may  approve  development  projects  or  other  City  departments  may  issue  permits 
subject  to  first  source  requirements;  and  (8)  extend  operative  date  to  January  1,  2009. 


September  28,  2004  Board  of  Supervisors  —  PASSED  ON  FIRST  READING 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbemd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 

October  5,  2004  Board  of  Supervisors  —  FINALLY  PASSED 

Ayes:  1 1  -  Alioto-Pier,  Ammiano,  Daly,  Dufty,  Elsbernd,  Gonzalez,  Ma,  Maxwell, 
McGoldrick,  Peskin,  Sandoval 
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